





eo ADDR a sige it cn 


oe en 








41199 


Wisconsin Law Review 


Vol. V December, 1928 Number 1 








MONOPOLY AND RESTRAINT OF TRADE UNDER THE 
SHERMAN ACT 
(Continued ) 


CHAPTER III 
THe Danspury Hartrer’s CASE AND OTHER DECISIONS. 
(1904-1911) 

During the same year that the Supreme Court handed down the 
epoch-making decision in the Merger Case,* it was called upon in 
the Asphalt Co Case,* to determine whether the specification by 
a municipal council, in its resolution and ordinances that Trinidad 
Lake asphalt, a foreign product, shall be used in the pavement of a 
city street, and thereby preventing competitive bidding, is a violation 
of the Sherman Act. The court held that the provisions of the 
Anti-Trust Act do not apply to a situation of this kind. “It was 
not intended,” the court said, “to affect contracts which have a 
remote and indirect bearing upon commerce between the states.” 

In 1905, after a reiteration of the doctrine that the Anti-Trust 
Act has no application to contracts not directly affecting interstate 
commerce, the Supreme Court, by a unanimous decision, declared 
the Beef Trust an illegal combination.’** In this case the combination 
was among six-tenths of the fresh meat supply in the United States. 
They had made an agreement to bid only in conjunction with each 
other, to restrict shipments, establish uniform rules of credit, ete., 
with the intention of monopolizing the trade. The court had no 
difficulty in holding that the commerce involved was interstate and 
was directly affected by the combination under consideration. - 

This case was distinguished from United States v. E. C. Knight 
Co.,27 in that the subject matter of the combination in the Knight 
Case was manufacture and the direct object was monopoly within 
the state. Regardless of how likely it was that a monopoly of com- 


4417, S. vy. Northern Securities Co., 193 U. S. 197 (1904). 
18Field vy. Barber Asphalt Co., 194 U. S. 615 (1904). 
Swift & Co. v. United States, 194 U. S. 375 (1905). 
171United States v. E. C. Knight Co., 156 U. S. 1. 
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merce among the states in sugar would follow from the agreement 
or combination, such was not a necessary consequence, nor a primary 
end. But in the Swift Case the subject matter was sales and the 
object of the combination was to restrain and monopolize commerce 
among the states in respect to such sales. Hence the Supreme Court, 
in the Swift Case affirmed the injunction of the lower court with 
some modification. 

In the same year, in the case of Board of Trade v. Christie Grain 
& Stock Co.,‘** the court held that the acquisition of quotations on 
wheat and their distribution to persons approved, excluding bucket 
shops, was not within the purview of the Sherman Act, as it was 
not a monopoly or combination to suppress competition, but “simply 
a restraint on the acquisition for illegal purposes of the fruits of the 
plaintiff’s work.” 

Then in the following year, 1906, the Supreme Court was called 
upon for the first time to decide as to the application of the Sherman 
Act to a contract in reasonable restraint of trade—using that term 
in its strictly technical sense—and unanimously sustained it.“® The 
agreement was a typical one wherein a vendor of steamers plying 
between certain points on the Ohio River agreed not to operate 
steamers between those points for five years, and the vendee, on his 
part, agreed to maintain certain rates. Mr. Justice Holmes, in the 
course of his opinion, said: 

Whatever differences of opinion there may have been with regard to the 
scope of the act of July 2, 1890, there has been no intimation from any 
one, we believe, that such a contract, made as part of the sale of a busi- 
ness, and not as a device to control commerce, would fall within the act. 
On the contrary, it has been suggested repeatedly that such a contract is 
not within the letter or spirit of the statute. 

This agreement would undoubtedly have been held valid at common 
law and it was held valid under the Anti-Trust Act. If the Sherman 
Act were designed to prohibit all contracts which restrained trade, 
however slightly, then, it is submitted, this would have been one of 
those that would be void. 

In 1908, the court handed down the famous decision in the Dan- 
bury Hatter’s Case.*° There had been, up to this time, some ques- 





“Board of Trade v. Christie Grain & Stock Co., 198 U. S. 236, (1905). 

Cincinnati Packet Co. v. Bay, 200 U. S. 79 (1906). Accord: Monongahela 
River etc. Co. v. Jutta, 210 Pa. 288 (1904). 
Loewe v. Lawler, 208 U. S. 274 (1908). 
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tion whether the Supreme Court would apply the provisions of the 
Sherman Act to combinations of laborers. It was here held that a 
combination of laborers to prevent, by means of boycotts, etc., the 
interstate, as well as intra state, transportation of plaintiff’s goods 
was void under this act and permitted the recovery of treble damages. 
The unanimous opinion of the court was rendered by Mr. Chief 
Justice Fuller, who said: 

If the purposes of the combination were, as alleged, to prevent any 
interstate transportation at all, the fact that the means operated at one 
end before physical transportation commenced and at the other end after 
the physical transportation ended was immaterial. 

Nor can the act in question be held inapplicable because defendants were 
not themselves engaged in interstate commerce. The act made no dis- 
tinction between classes. It provided that “every” contract, combination 
or conspiracy in restraint of trade was illegal. 


The Sherman Act, it said, “prohibits any combination whatever to 
secure action which essentially obstructs the free flow of commerce 
between the states, or restricts, in that regard, the liberty of a trader 
to engage in business,” and the combination described was in re- 
straint of trade or commerce among the several states in which those 
words were used in the act. 

In this case it appeared that the members of the hatter’s union 
boycotted dealers throughout the country who handled the plaintiff’s 
hats. The object was, of course, to induce such dealers not to handle 
the plaintiff’s hats. The plaintiffs were injured in their business and 
pressure was brought to bear upon them to compel them to unionize 
their shop. The preponderant position of the hatter’s union in the 
United States was shown by the number of employees in the union 
and also by the fact that seventy of the eighty-two manufacturers in 
the hat business had, in accordance with the demands of the union, 
excluded non-union labor. Under the common law the secondary 
boycott was a tort, and might be expected to be illegal under the 
Anti-Trust Act, but the additional facts showing a preponderant 
position in the business of the boycotting hatters was sufficient to 
have made many acts tortions which might, under other circum- 
stances, have been lawful methods of competition. 

The court made it clear in the case of Shawnee Compress Co. v. 
Anderson," in which another true contract in restraint of trade was 
considered, that such auxillary contracts would not be sanctioned if 

41Shawnee Compress Co. v. Anderson, 209 U. S. 423 (1908). 
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in unreasonable restraint of trade. The Shawnee Company had, in 
this case, leased its property to the Gulf Company convenating that 
it would not “directly or indirectly” engage in the compressing of 
cotton within fifty miles of any plant operated by the tenant. Mr. 
Justice McKenna, in his opinion, said that the case: 


presents something more than the acquisition by the Gulf Company of 
another compress—of a mere addition to its business. * * * The prin- 
ciple (that the sale of good will of a business with an accompanying agree- 
ment not to engage in a similar business is valid) is well understood. The 
restraint upon one of the parties must not be greater than protection to 
the other party requires. 


This was clearly a plain case of the many leases with restrictive 
covenants, all secured for the purpose of creating a combination with 
the intent to monopolize. This would have been an illegal attempt 
at monopoly and it was also held illegal under the Sherman Act. 

Then, in 1909, the court rendered a decision in the case of Conti- 
nental Wall Paper Co. v. Voight and Sons'** which involved not so 
much the illegality of the combination—the Wall Paper Trust— 
which was quite apparent—as its right to recover on a contract made 
in accordance with terms of the illegal combination. A divided court 
held that there could be no recovery on the contract. The decision 
of the majority was based upon the ground that the contract was 
made up, within the knowledge of both seller and buyer, with direct 
reference to and in execution of certain agreements under which an 
illegal combination represented by the seller was organized. 

This case is clearly one of an attempt to monopolize, illegal both 
at common law and under the Act, and the court devotes but little 
space in stating that it assumes the illegality of the combination. 

In the Banana Trust Casc,’** the trust was organized in the United 
States with an intent to control competition and to monopolize the 
banana business. It bought out many competitors, who promised 
not to compete, acquired the stock of others, contracted with still 
others limiting the quantity to be purchased, and organized a selling 
corporation to fix and maintain prices. Plaintiff, a United States 
citizen, acquired a banana plantation in Columbia, and proceeded to 
construct a railroad to it. The trust induced the Costa Rican gov- 
ernment to prevent by its soldiers the plaintiff from completing his 





Continental Wall Paper Co. v. Voight & Sons, 212 U. S. 227 (1909). 
%%4merican Banana Co. v. United Fruit Co., 213 U. S. 347 (1909). 
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road, procured a fraudulent judgment as to title to his land, and 
forcibly ejected the plaintiff and destroyed his business. It was 
held that although the parties were engaged in the foreign banana 
trade of the United States, the wrongful acts occurred outside the 
territory of the United States, and the Federal courts had no juris- 
diction to give relief. 

In United States v. Kissel'** the only question involved was the 
sufficiency of the plea of the Statute of Limitations. It was suffici- 
ent if the acts constituting the offense were continuing; and it was 
held that they were continuing. This decision makes clear that in 
cases of illegal combinations, restraints of trade, and attempts to 
monopolize, the combinations so created not only may, but usually 
are, continuing wrongs. The court did not have to pass upon 
whether the particular scheme in question was or was not an unlawful 
or unfair method of competition. 

The foregoing were then the principal cases decided under the 
Sherman Act from the time of the famous Northern Securities 
Merger Case to the year 1911, when the Supreme Court enunciated 
its celebrated “standard of reason” or “rule of reason” doctrine 
which was thereafter to be the guide of the court in all cases arising 
under the Anti-Trust Laws. No single decision of this period 
wrought any pronounced change in the interpretation of the Anti- 
Trust Act. The decision in the Danbury Hatter’s Case was, perhaps, 
the most striking. Though the context of the Act clearly included 
all combinations, of labor as well as of capital, which unduly re- 
strained interstate trade or commerce, there had been some doubt as 
to whether the Supreme Court would apply this section to organiza- 
tions of labor as well as to combinations of capital. 

Before considering the Standard Oil and American, Tobacco 
Cases it may be well to briefly summarize the Supreme Court’s inter- 
pretation of the Sherman Act, as evidenced by its decisions to this 
date. An examination of these cases discloses that (1) The Sher- 
man Act does not apply if interstate commerce is not directly affect- 
ed; (Hence, it was held inapplicable in the Sugar Trust Case, the 
Live Stock Exchange Cases and the Barber Asphalt Case.) (2) The 
Sherman Act does not apply to contracts between a patentee and his 
licensee restricting commerce in a patented article; (3) true contracts 





%%United States v. Kissel, 218 U. S. 601 (1910). 
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in restraint of trade will be decided by applying the common law test 
of reasonableness; (4) In cases of combinations to restrict competi- 
tion, the test of extent will be applied and, thus construing the Sher- 
man Act the Supreme Court has declared illegal: (a) open combina- 
tions to restrict competition among competing interstate carriers, 
(b) open competition of manufacturers to restrict competition where 
the effect on interstate commerce is direct, (c) combination by 
means of holding companies to restrict competition among competing 
interstate carriers. 


CHAPTER IV 


Rute or REASON—THE STANDARD OIL AND AMERICAN TOBACCO 
Company CASES. 


(a) The Standard Oil Case. 


Then, in 1911, the Supreme Court, through Mr. Chief Justice 
White, enunciated the famous “standard of reason,” or, “rule of 
reason” doctrine in the Standard Oil Case.'*® 

The facts in this case were briefly these: In the year 1870 John 
D. Rockefeller, William Rockefeller, and seven other individuals 
who had previously composed three separate partnerships, organized 
the Standard Oil Company of Ohio with a capital stock of $1,000,000. 
To this company they transferred the business of the three partner- 
ships. Shortly afterwards, several other individuals, including some 
of the defendants, transferred their plants and business either to the 
corporation or to individuals as trustees, who held the property so 
conveyed for the benefit of the stockholders of the Standard Oil 
Company of Ohio in proportion to their stock ownership. By the 
year 1872 the combination had acquired all but three or four of the 
thirty-five or forty oil refineries located in Cleveland. Some of 
these were dismantled and some were continued in operation. Sub- 
sequently other refineries located in New York, Ohio, Pennsylvania 
and elsewhere were acquired. The combination also obtained control 
of pipe lines. It obtained preferential rates and rebates from rail- 
roads. By these means a large number of competitors were either 
driven out of business or else forced to join the combination. By 
the year 1882 the combination had gained control of ninety per cent 
of the business of producing, shipping, refining, and selling petroleum 

United States v. Standard Oil Co., 221 U. S. 1 (1911). 
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in the United States. In January 1882, all or part of the stock of 
forty corporations and limited partnerships forming or affiliated with 
the combination, including all the stock of the Standard Oil Company 
itself, together with considerable tangible property, were conveyed to 
nine trustees. The trustees were to hold the trust property for 
twenty-one years after the death of the last survivor of the trustees 
unless the trust was sooner terminated by vote of the shareholders 
of the trust. Under the trust agreement the trustees were given very 
broad powers to carry on and extend the business of the combination. 
Among other companies organized by the trustees was the Standard 
Oil Company of New Jersey. 


In March 1892, the Supreme Court of Ohio decided that the 
making and operation of this trust was beyond the corporate power 
of the Standard Oil Company of Ohio and also that it was illegal in 
itself as being in restraint of trade and an unlawful monopoly It 
was therefore voted to terminate the trust. Whether a complete 
dissolution followed is doubtful. At this time the trustees held stock 
in eighty-four companies. They transferred the shares of sixty-four 
of these companies to the remaining twenty, of which the Standard 
Oil Company of New Jersey was one. Trust certificates were ex- 
changed for stock in these companies. As the trustees held more 
than a majority of the trust certificates, they held after such action 
more than a majority of the shares of the twenty stock-holding com- 
panies. The control of the combination still remained, therefore, in 
the same hands. 


In January 1899 the charter of the Standard Oil Company of 
New Jersey was amended so that it had very wide powers. Its 
capital was increased from $10,000,000 to $110,000,000. The seven 
individual defendants continued to be a majority of its board of 
directors. The shares of the other nineteen stock-holding companies 
were then transferred to the Standard Oil Company of New Jersey 
in exchange for its common stock, and this stock was then distributed 
among the shareholders of these nineteen companies. The New 
Jersey corporation also acquired stock of still other companies. The 
combination continued to receive rebates and reduced rates from 
railroads, indulged in local price-cutting, the operation of fictitious 
independent companies, and stifled competition between its own sub- 
sidiary companies. 
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The Supreme Court found that the combination had acquired con- 
sistently every means by which competition could have been asserted ; 
that it had secured full control of transportation ; and that the country 
had been divided into districts and the trade of each district taken 
over by a designated corporation within the combination and all 
others excluded. Mr. Chief Justice White, who delivered the major- 
ity opinion, characterized the acts of the combination in the following 
words :'7¢ 

We think no disinterested mind can survey the period in question without 
being irresistably driven to the conclusion that the very genius for com- 
mercial development and organization which it would seem was manifested 
from the beginning, soon begot an intent and purpose to exclude others 
which was frequently manifested by acts and dealings wholly inconsistent 
with the theory that they were made with the single conception of advanc- 
ing the development of business power by usual methods, but which, on the 
contrary, necessarily involved the intent to drive others from the field, 
and to exclude them from their right to trade, and thus accomplish the 
mastery which was the end in view. 


The court held: 

1. That the Sherman Act prohibited unreasonable or undue re- 
straint of interstate trade or attempts to monopolize the same in any 
form. 

The court said :'*7 

* * * it inevitably follows that the provision necessarily called for 
the exercise of judgment which required that some standard should be 
resorted to for the purpose of determining whether the provisions con- 
tained in the statute had or had not in any given case been violated. Thus 
not specifying but indubitably contemplating and requiring a standard, it 
follows that it was intended that the standard of reason which had been 
applied at common law and in this country in dealing with subjects of 
the character embraced by the statute, was intended to be the measure 
used for the purpose of determining whether in a given case a particular 
act had or had not brought about the wrong against which the statute 
provided. (Italics ours.) 


2. That the mere transfer to the New Jersey corporation of the 
stocks of so many other corporations which might have become 
competing corporations, even though they were not actually so com- 
peting before the transfer, created a presumption of an intent to 
dominate the oil trade illegally by interfering with the rights of 
others to trade, and hence to restrain unduly interstate trade. 


129221 U. S. 1, 76. 
17221 U. S. 1, 60. 








— 








_— 








MONOPOLY AND RESTRAINT OF TRADE 9 


3. That this presumption was made conclusive by the continued 
course of conduct of the persons interested; by the way in which 
the power acquired had been exerted ; and by the results; all of which 
showed a purpose to control the situation by preventing the free 
action of others. 


4. The combination was illegal under both the first and second 
sections of the act. 

Mr. Chief Justice White in a very well written opinion states that 
the problem before the court is to determine the meaning of the first 
and second sections of the Anti-Trust Act. The court then con- 
strues these two sections,—not upon any previous decisions under 
this Act,—but on a wholly independent and new consideration of the 
Act in the light of its intent and purpose and upon general legal 
principles. Guided by the principle that words which had well-known 
meaning at common law or in the law of this country were presumed 
to have been used in that sense in the statute unless the context com- 
pels the court to adopt a contrary view, the court reviewed briefly 
certain undisputable propositions established by English and Ameri- 
can law prior to the enactment of the Sherman Act. It defines the 
meaning of the term “monopoly” and “restraint of trade” at common 
law. It then shows that the evils resulting from the old technical 
“monopoly” (a grant by the sovereign of the exclusive right to 
trade in a commodity which was before of common right) and the 
technical contract in restraint of trade were, broadly speaking, the 
same. The result in each case was the same; the acquisition of power 
to control prices and production. And, because of the resulting 
injury to the public, such acts were considered illegal. In time, it 
was seen that the same evil results were frequently brought about 
by acts and conditions which were technically neither monopolies nor 
restrain of trade. These acts which brought about the same results 
as monopolies and restraints of trade were in the course of time 
referred to as restraints of trade, and the scope of those terms was 
thus enlarged. As public opinion on economic and trade matters 
varied, acts which were at one time condemned as illegal, were at 
another time held legal. The court then declared that the standard 
or test of whether certain acts or combinations are violative of the 
statute is the standard of reason. Applying this “rule of reason” 
to the construction of the statute it was held that as the words “re- 
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straint of trade” at common law and in this country at the time of the 
adoption of the statute embraced only acts or agreements which 
operated to the prejudice of the public by unduly restricting competi- 
tion or unduly obstructing trade; that such words as used in the 
statute have a like significance. The test of illegality under the 
statute is whether the assailed transaction or condition represents an 
interference with the rights of others to trade. 

The decision that the Standard Oil Company was unlawful was a 
unanimous one. Mr. Justice Harlan, however, filed a separate 
opinion dissenting from certain parts of the decision, in particular, 
with the enunciation of the “rule of reason.” Justice Harlan, with 
relentless accuracy and unanswerable logic, cited passages from 
former decisions of the court, particularly the Trans-Missouri 
Freight Case and the Joint Traffic Case, to show that the court had 
substantially modified its former position.’** To those who now ob- 
ject to all legislative prohibition of contracts and combinations in re- 
straint of trade, the court now says, (according to Justice Harlan) 
that “you may now restrain such commerce provided you are reason- 
able about it; only take care that the restraint is not undue.” The 
result of this decision, with its overturning of a long settled inter- 
pretation of that statute, will be a large number of cases, with the 
same inquiry,—difficult to determine by proof—whether the par- 
ticular contract or combination under consideration is or is not an 
“unreasonable” restraint of trade. In the opinion of Justice Harlan 
the most dangerous element in this decision was the fact that it repre- 
sented judicial legislation—a usurpation of the powers of the legis- 
lative branch of the government. Justice Harlan contended that the 
court had done in this case exactly what it had refused to do in the 
Trans-Missouri Freight Case; that is, in the Freight Case it had 
held that the Anti-Trust Act denounced every contract or combina- 
tion in restraint of trade, and that to read the word “unreasonable” 
into the act would be an act of judicial legislation. By such inter- 
pretation of the statute, the public policy adopted by Congress has 
been charged,—“a proceeding,” said Justice Harlan, “that might well 
cause some alarm for the integrity of our institutions.”**° 





2%8Judge Peter Grosscup, in referring to the decisions in the Standard Oil and 
American Tobacco Company cases, said: “It would be mere hyprocrisy to say that 
the court had not turned upon itself. What the court fourteen years ago said was 
not in the Act the court now say is in he act.” 

The Supreme ourt Decisions. North American Review, 194, p. 3 (July, 1911). 
19221 U. S. 83, 105. 
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The real interest of the decision in the Standard Oil Case lies, of 
course, in their determination of a question not really before it, that 
is, in order to bring a person, corporation, or combination within 
the inhibition of the Act, the restraint exercised must be reasonable. 
Why the court should have gone out of its way to incorporate this 
dictum into its opinion is somewhat of a mystery. After reading 
with painstaking care the reasoning by which the court arrives at its 
conclusion, one is still left in doubt as to the court’s real reason for 
giving the act this strained construction; this, despite the fact that 
the language of the act is so plain as to leave no room for construc- 
tion, and, despite the fact that the court had in the Trans-Missouri 
Freight and Joint Traffic Association Cases held that the act applied 
to all contracts and combinations in restraint of trade. 

In this connection it should be noted that there has always been 
some question whether the court read the words “unreasonable” into 
the statute. The court itself is divided in this controversy. In the 
American Tobacco Company Case, the court says that it did not 
read the word “unreasonable” into the statute. It is submitted, 
however ; that the court did. The court says that it did not decide 
that only unreasonable restraints of trade were illegal, but that it 
gave the words “restraint of trade” a reasonable meaning, or, con- 
strued them in the “light of reason.” In giving to the words “re- 
straint of trade” the court gave them the same meaning that they 
kad at common law, and the common law reads the word “unreason- 
able” before the words “restraint of trade” wherever they occur. 


(b) The American Tobacco Case. 


But two weeks after the decision in the Standard Oil Case,’ the 
Supreme Court, on May 29, 1911, handed down its decision in the 
case of United States v. American Tobacco Co.,'™ 

The facts in this case were briefly these: 

The defendants in the case were twenty-nine individuals, sixty-five 
American corporations and two English corporations. The principal 
defendant was, of course, the American Tobacco Company, a New 
Jersey corporation. It maintained a unified control over the entire 
combination through stock ownership—but by means of a very com- 
plicated method. The only approach to a principle in this scheme of 





1307, §. v. Standard Oil Co., 221 U. S. 1 (1911). 
1431), §. vy. American Tobacco Co., 221 U. S. 106 (1911). 
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stockholding is an apparent attempt to obscure the real situation; 
although there came finally to be one principal corporation for each 
branch of the trade. 


It appears that prior to the year 1890 all products of tobacco in 
this country were marked under strictly competitive methods. A 
great many individuals and concerns throughout the country carried 
on the manufacture of tobacco in its various forms. The nucleus 
of the combination in question was the result of action on the part 
of certain manufacturers of cigarettes. It appeared that there were 
five concerns which did ninety-five per cent of all the domestic cigar- 
ette business, but which manufactured less than eight per cent of the 
smoking tobacco produced in the United States. These companies 
were active competitors, and just before 1890 were engaged in active 
competition. In January, 1890, these five concerns organized the 
American Tobacco Company of New York, with a capital stock of 
$25,000,000. They conveyed all the assets, business, etc., of the 
old concerns to this corporation, which thereafter carried on the 
business of all. This was followed by the purchase of others engaged 
in the tobacco trade and an increase in capital. These purchases 
included every branch of the tobacco business and also concerns 
which merely handled materials required in the tobacco business. 
Exorbitant prices were paid for these competing companies. In 
many cases, plants so acquired were closed down. Between 1899 
and 1901, thirty competing concerns were bought out for $50,000,000 
in cash or stock and were immediately closed. In nearly all cases 
covenants were entered into whereby the vendors agreed not to 
engage in the tobacco business for long terms. An aggressive com- 
petition drove competing concerns out of business or else forced 
them to join the combination. 


Until 1904 there were really three primary corporations con- 
trolling the combination, namely, the American Tobacco Company 
of New York, the Continental Tobacco Company, and the Consoli- 
dated Tobacco Company, the last named being a financing corpora- 
tion. At this time all three of these companies were merged into the 
American Tobacco Company of New Jersey. This company was 
capitalized at $180,000,000 and was the principal defendant in this 
suit. Throughout the history of the combination six of the defend- 
ants were practically in control. 
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The court declared the combination to be in and of itself illegal 
and also all of its constituent elements, and held: 

1. That the Anti-Trust Act prohibits unreasonable or undue 
restraint of interstate trade or attempts to monopolize the same in 
any form. 

2. That the construction of the act adopted in the Standard Oil 
Case is approved and reaffirmed without qualification, the court 
saying,"** the present case “if possible serves to strengthen our con- 
viction as to the correctness of the rule of construction—the rule of 
reason—which was applied in the Standard Oil Case, the application 
of which rule to the statute we now, in the most unequivocal terms, 
re-express and re-affirm.” 

3. That the facts in the instant case show an undue restraint of 
trade because of the obvious intent proved to dominate and control 
the tobacco business by infringing upon and interferring with the 
right of others to trade. 

4. That the combination in all its constituent parts, whether re- 
garded collectively or separately, and irrespective of control through 
stock ownership is illegal under both the first and second sections of 
the Sherman Act. 

Aside from the determination of the merits of this case, the most 
striking feature of the court’s opinion is the labored and long drawn 
out defense of its decision in the Standard Oil Case, that the Anti- 
Trust Act applies only to unreasonable restraints of trade. Page 
after page of the opinion is devoted to this argument without, how- 
ever, achieving, it is submitted, a justification of the court’s con- 
struction of the statute. The statement is again made that this 
striking construction of the act is “in accord with all previous de- 
cisions of this court, despite the fact that the contrary view was 
sometimes erroneously attributed to two prior decisions. (United 
States v. Trans-Missouri Freight Ass’n., 166 U. S. 209, and United 
States v. Joint Traffic Ass’n., 171 U. S. 505.)” This statement is 
made in the face of the language employed in the earlier of those 
decisions, and approved in the second one, which was quoted at 
length in the dissenting opinion of Mr. Justice Harlan in the Stand- 
ard Oil Case, and despite the fact that Mr. Justice White and three 
other judges dissented from the decision of the majority in the 
Trans-Missouri Case on this very ground, namely, that the court 





182221 U. S. 106, 180. 
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held that the statute applies to every agreement in restraint of 
trade. 

About the only argument in support of the court’s position is 
found in the statement that “as the words ‘restraint of trade’ at 
common law and ‘in the law of this country at the time of the 
adoption of the Anti-Trust Act’ only embraced acts or contracts or 
agreements or combinations which operated to the prejudice of the 
public interest, by unduly restricting competition or unduly ob- 
structing the due course of trade, or which unduly tended, either 
because of their inherent nature and effect, or because of the evident 
purpose with which the acts, etc., were done to injuriously restrain 
trade,” the words as used in the statute were designed to have like 
significance. Nowhere in this case or in the Standard Oil Case is it 
asserted that the words “restraint of trade’ as used in any statute 
have ever been interpreted to mean “unreasonable restraint of trade.” 
It is argued, of course, that as the only restraint of trade which at 
common law was held to invalidate a contract was an unreasonable 
restraint of trade, and as unreasonable restraint of trade was the 
only restraint prohibited by statute in many states, that Congress 
must have intended to punish only acts of a similar nature when they 
affected interstate trade. The language of the statute, however, ex- 
licitly denounces every contract in restraint of trade. Hence, the 
above deduction is just a bit far fetched. 

The court’s disposition of the case also presents another novel 
feature. The court below issued a mandatory injunction enjoining 
the American Tobacco Company or any of its subordinate companies 
from further engaging in interstate or foreign commerce in leaf 
tobacco and also enjoined other acts. The Supreme Court, instead 
of affirming in toto, after finding that the defendants were engaged 
in an illegal combination, directed the court below to hear the parties 
by evidence or otherwise for the purpose of determining upon some 
plan or method of dissolving the combination, and, of recreating out 
of it a new condition which “shall be honestly in harmony with and 
not repugnant to the law.” Just what duty the court imposed upon 
the lower court by this vague language is rather difficult to state. 
This is one of the most striking remedies ever decreed under the 
Anti-Trust Act; one of the most unusual remedies ever provided 
for by a court of equity. The judiciary here became, to all intents, 
an active party to a business reorganization. 
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The propositions of law to be deduced from the decisions in the 
Standard Oil and American Tobacco Cases may be summarized as 
follows: 

1. Any undue or unreasonable restraint of trade is illegal. 

2. Trade is unduly restricted by agreements which lessen com- 
petition among those agreeing to such an extent that the competing 
or consuming public may be injured. 

3. Trade is also restrained unduly by acts, combinations, or 
mere conditions of existence, which represent a purpose to acquire 
monopoly control. 

4. The combination of a large number of previously competing 
corporations, especially if through a holding company, and, probably 
also, if by means of the purchase of plants outright, creates a pre- 
sumption, that is, a prima facie case, of illegality. 

5. The law can reach, where there is an undue restraint, any form 
of organization or condition of existence in which such restraint is 
manifested. 

6. A single corporation in no way representing any combination 
or other kindred organization may, if it attempts to acquire monopoly 
control, violate the Sherman Act. 

It should be noted that in both of these cases the court, in its 
opinion, laid stress upon the illegal acts of the promoters prior to 
the formation of the combination, upon the continuance of illegal 
acts subsequent thereto, and upon the actual dominating influence 
and control exercised by the combination under consideration. 


CHAPTER V 


APPLICATION OF THE RULE oF Reason (1911-1920). 


After the decisions in the celebrated Standard Oil and American 
Tobacco Cases, in which the true force and effect of the Sherman 
Act were defined with greater vigor,—though not upon any new 
principle,—than in any of the previous decisions, all doubt or un- 
certainty as to the meaning or effect of the Act was dispelled. In 
these cases the court declared the “rule of reason” to be the guiding 
principle for the interpretation of the statute. Having adopted a 
standard or guide, there now remained but the task of applying such 
standard to the particular facts and circumstances of each case as 
they were presented to the court. 
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During the ensuing years, to the time of the great Steel Corpora- 
tion case, the Supreme Court was called upon, a great many times, 
to determine whether a particular combination or contract was 
violative of the Sherman Act. 

In 1912, in the case of United States v. Terminal Railroad Associ- 
ation of St. Louis,‘** it was held that a combination of all the rail- 
road terminal facilities of St. Louis under the control of less than 
all the companies under compulsion to use them was illegal. At 
the same time the court insisted that the combination of all such 
companies under compulsion to use them, and open to the use of all 
on equal terms, would be legal. Such a combination it was declared 
would only further competition and commerce. It could not, there- 
fore, restrain either. The court ordered a dissolution, unless the 
defendant underwent a reorganization as suggested by the court,— 
which would make it a combination of all the terminal facilities 
subject to the control of all the railroads under compulsion to use 
them and without discrimination against any. 

The government had asked for a dissolution of the company and 
its apportionment among the three leading component parts. Had 
this case been decided prior to the enunciation of the “rule of reason” 
it is very likely that a dissolution would have been ordered but the 
court very wisely held that if the terminal company were to become 
the bona fide agent of all the railroads using its facilities it would 
no longer be an illegal restraint, for by this means the obvious ad- 
vantages of unification would be preserved. Thus the wise and 
beneficent purpose of the statute was indicated. 

Then in 1913 the Supreme Court considered the case of Standard 
Sanitary Manufacturing Company v. United States.1** In this case 
suit was brought against one Wayman, sixteen corporations engaged 
in the manufacture of enameled ware, and the officers of such cor- 
porations, it being charged that the defendants had entered into a 
conspiracy and combination in restraint of trade contrary to the 
Sherman Act. It appeared that Wayman, who was secretary of 
the Association of Enamelled Ware Manufacturers, obtained control 
of what is known as the Arrott patent on a device for applying 





%3United States v. Terminal Railroad Association of St. Louis, 224 U. S. 383 
(1912). 

44Standard Sanitary Manufacturing Company v. United States, 226 U. S. 20 
(1913). 
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enamelling powder to the iron. This patent had formerly been con- 
trolled by the Standard Company. Wayman drew up a license agree- 
ment which provided that the licensee should be allowed to use the 
Arrott patent and that he was to pay royalties, 80% of which were 
to be refunded if the agreement was to be strictly adhered to; 
That he should sell only to jobbers who signed the jobbers’ agree- 
ment; and that he should abide by the prices, conditions for selling, 
discounts, etc., fixed by the licensor. The jobbers’ agreement pro- 
vided that he should handle only enamelled ware manufactured by 
licensed manufacturers, and should abide by the reselling prices fixed 
by the licensor. A rebate system was provided and breach of agree- 
ment forfeited rebates and the jobber’s right to purchase from any 
licensed manufacturer. Eighty-five per cent of the manufacturers 
and ninety per cent of the jobbers of the country signed the agree- 
ments. The court held that the combination was illegal and consti- 
tuted a restraint of trade contrary to the Anti-Trust Act. The court 
said : 

The agreements clearly transcended what was necessary to protect the 
use of the patent or the monopoly which the law conferred upon it. They 
passed to the purpose and accomplished a restraint of trade condemned 
by the Sherman Law. 


And then comparing the case at bar to the case of W. W. Monta- 


gue & Co. v. Lowry,'* the court said: 

The added element of patent in the case at bar cannot confer immunity 
from like condemnation. And this we say without entering into consider- 
ation of the distinction of rights for which the government contends be- 
tween a patented article and a patented tool used in the manufacture of 
an impatented article. Rights conferred by patents are indeed very definite 
and extensive, but they do not give, any more than any other rights, a 
universal license against positive prohibitions. The Sherman Law is a 
limitation of rights—rights which may be pushed to evil consequences and 
therefore restrained. 


By this decision, it would seem that the Supreme Court has laid 
down the rule that the patent law does not afford legal protection to 
an agreement into which manufacturers and dealers enter with the 
manifest purpose of suppressing competition and controlling prices. 

In considering such agreements the court will now look to the 
actual facts leading up to it and to the manifest intention of the 
parties, and where it finds an attempt to restrain trade in violation 





w5W, W. Montague & Co. v. Lowry, 193 U. S. 38. 
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of the provisions of the Sherman Act, under cover of the supposed 
rights of patentees, the court will handle such a combination as 
simply an unlawful monopoly and subject to Anti-Trust Act. No 
other decision up to this time has gone further in restricting the 
rights patentees. 

In Dr. Miles Medical Co. v. Park,!** the court restricted the right 
of a manufacturer of unpatented goods to control the price paid by 
the consumer. In Bobbs-Merrill Co. v. Straus,'** the court held that 
no restriction could be placed upon the vendee’s right to sell a copy- 
righted book. And in Henry v. Dick Co.,'** the court adopted a very 
liberal attitude toward the right of a patentee to impose restrictions 
upon the purchasers’ use of a patented article. However, the de- 
cision in the Sanitary Mfg. Co. Case would seem to militate against 
the view that a patentee is the recipient of any extraordinary privil- 
ege in the enjoyment of his monopoly of sale. It is submitted that 
while a patent confers the right of exclusive manufacture upon the 
patentee and, perhaps, also, the exclusive right to its use, yet in 
selling it he is subject to the police power in the same manner as 
the vendor of an unpatented article. The decision in the Sanitary 
Mfg. Co. Case would appear to support this view. 

The decision in the case of United States v. Union Pacific Rail- 
road Co.,'** follows the Trans-Missouri Freight Association, Joint 
Traffic Association, and Northern Securities Case. It held that a 
mere union of competing railroad corporations is illegal. In this case 
the purchase by the Union Pacific Railroad Company of forty-six 
per cent of the stock of the Southern Pacific Company, with the re- 
sulting control of the latter company’s railway system by the former 
was an illegal combination of interstate trade and hence violative of 
the provisions of the Sherman Act. 

Then, in Bauer & Cie v. O’Donnell, the Supreme Court affirmed 
in effect their decision in the Bathtub Case,’*° holding that price 
restrictions imposed by manufacturers on the resale of patented 
articles are not binding on retailers. Mr. Justices McKenna, Holmes, 
Lurton and Van Devanter dissented. This decision goes a long way 





%*Dr. Miles Medical Co. v. Park, 220 U. S. 373. 
%*Bobbs-Merrill Co. v. Straus, 210 U. S. 339. 
Henry v. Dick Co., 224 U. S. 1. The Dick Case has been since overruled by 
the Motion Picture Case. 
United States vy. Union Pacific Railroad Co., 226 U. S. 61, 470 (1913). 
Standard Sanitary Mfg. Co. v. U. S., 226 U. S. 20. 
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toward shearing patent privileges and it suggests what comes very 
close to being a reversal of the decision in the case of Henry v. Dick 
Co.,'** although the facts in that case were somewhat different in 
that the Dick Case involved the enforced use of accessories which 
were not themselves patented. 
Mr. Justice Day, speaking for the court, said: 
The real question is whether in the exclusive right secured by statute to 
“vend” a patented article there is included the right, by notice, to dictate 
the price at which subsequent sales of the article may be made. * * * 
The right to vend conferred by the patent law has been exercised, and the 
added restriction is beyond the protection and purpose of the act. This 
being so, the case is brought within that line of cases in which this court 
from the beginning has held that a patentee who has parted with a patented 


machine by passing title to a purchaser has placed the article beyond the 
limits of the monopoly secured by the patent act. 


In United States v. Winslow,’** the Supreme Court held that a 
combination of manufacturers of noncompeting patented machines 
used in making shoes was not a violation of the Sherman Act. The 
decision in this case was approved by the Federal District Court in 
the case of United States v. United Shoe Machinery Company'** 
where it was held that a combination of companies manufacturing 
noncompeting shoe machinery, and leases of machines for long term 
for royalty based upon the number of shoes made, and in some 
cases requiring the lessee to use related machines, was not void 
under the Sherman Act. 


The court, in the Winslow Case, did not pass upon the validity 
of the contracts under which the company leased its machines on 
terms that no “independent” machinery be used. The government 
took the position that the defendants violated the law first by or- 
ganizing the corporation and second by their system of leasing their 
machines, whereby the lessees agree not to use any machinery made 
by independents and to use only machinery made by the alleged 
combination. 


Mr. Justice Holmes, who announced the unanimous decision of the 
court, said that the lower court regarded the indictment as merely 
referring to the combination and not to the “tying clause” leases. 
He pointed out that the several groups combined in the organization 





Henry v. Dick Co., 224 U. S. 1. 
43U/nited States v. Winslow, 227 U. S. 202 (1913). 
43United States v. United Shoe Machinery Co., 222 Fed. 350. 
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of the United Shoe Machinery Company were non-competitive and 
declared that the Sherman Act did not contemplate the doing of 
business by the smallest possible isolated unit. And, in the course 
of his opinion Mr. Justice Holmes says: 


On the face of it the combination was simply an effort for greater 
efficiency. The business of the several groups that combined, as it existed 
before the combination, is assumed to have been legal. It is hard to see 
why the collective business should be any worse than its component parts. 

We can see no greater objection to one corporation manufacturing 
seventy per cent of three non-competing groups of patented machines 
collectively used for making a single product, than to three corporations 
making the same proportion of one group each. 

The disintegration aimed at by the statute does not extend to reducing 
all manufacture to isolated units of the lowest degree. 


The decision in the Winslow Case adds but little to cases already 
decided under the Sherman Act. The Supreme Court limited itself 
to the question whether the combination taken by itself was within 
the penalties of the Act. Thus limited the question did not require 
much discussion, as, on the face of it, the combination was merely 
an attempt to secure greater efficiency and, as the several companies 
that combined were assumed to have been legal, the combination was 
held valid. 

In United States v. Pacific and Artic Railway & Navigation Com- 
pany"** the first and second counts of the indictment were sustained. 
They charged a combination between a steamship company, a wharves 
company, and a railroad, which together occupied a dominating posi- 
tion in the transportation service from parts in the United States to 
places in Alaska. The purpose of this combination was to exclude 
others from this transportation service and to secure a monopoly, 
and attempted to carry this out by unfair methods of competition. 
lt appeared that the carriers were connected and not competing, and 
hence, the principles of the Northern Securities Case’** had no appli- 
cation. But the combination used its power to exclude all other 
companies serving the route in question. The railroad fixed local 
rates righer than the railroads pro rata of the through rate which it 
made to members of the combination. The railroad then refused 
any through rate to any steamship lines which were not members of 
the combination. The wharves company likewise charged more for 





“United States v. Pacific and Arctic Railway and Navigation Company, 228 U. 
S. 87 (1913). 
145193 U. S. 197. 
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freight if shipped by a line outside the combination, and it had a 
monopoly of the wharfing facilities at the connecting port. It seems 
clear from the facts set up in the indictment that the case is within 
the principle of the Standard Oil and American Tobacco Cases.'*® 

In Eastern States Retail Lumber Dealers Association v. United 
States.*7 an injunction was obtained by the government to restrain 
an association of retail lumber dealers from circulating among its 
members lists (so-called “official reports”) of wholesalers who were 
attempting to sell directly to consumers. The circulation of these 
lists was for the purpose of systematically causing retailers not to 
deal with such wholesalers. Both groups of lumber dealers,—the 
wholesalers and the retailers——were in active competition for the 
trade of the consumer and the object of this association was to keep 
the wholesalers from selling directly to the local trade. The court 
held that this concerted, systematic and periodic circulation of the 
so-called “official reports” by the association tended to obstruct the 
free course of interstate trade and commerce and to unduly suppress 
competition and hence was violative of the Sherman Act. 

The court stated that a retail dealer undoubtedly has the right to 
stop dealing with a wholesaler for reasons sufficient to himself, and 
may do so because he thinks such wholesaler is acting unfairly by 
trying to undermine his trade. But when such retailer goes beyond 
his personal right and conspires with other retailers to suppress com- 
petition by placing obnoxious wholesalers under coercive influence of 
a condemnatory report and thus exceeds his lawful rights, such action 
brings him and those acting with him in such unlawful scheme within 
the purview of the Sherman Act. 


If, in the Lumber Dealers Assn. Case, it is assumed that the 
retail dealers held a preponderant position in the field and conse- 
quently had the power to accomplish their end by the methods which 
they adopted, a fairly logical basis for the result might be worked 
out. It would then appear that size, in certain cases, ipso facto 
deprives the preponderant unit of the right to use methods of com- 
petition which, in the hands of smaller units, are valid. Hence, the 
result in the foregoing case may be supported on the ground that 
the retail dealers had sufficient size and strength in their field (the 





46Fastern States Retail Lumber Dealers Association v. United States, 234 U. S. 
600 (1913). 
47221 U. S. 1; 221 U. S. 106. 
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retail business) so that they were deprived of the use of a method 
which per se was lawful. The opinion of the court, however, only 
goes so far as to intimate that while one retail dealer may refuse 
to deal with any wholesaler for any reason whatsoever, that two or 
more could not do so. Then again, the case as reported does not 
state any facts clearly indicating the preponderant position of the 
retail dealers in any market. The wholesalers, if organized, might 
have been just as powerful as the retailers and hence, had the poten- 
tail power to retaliate by like methods. The decision in this case, 
therefore, is not very satisfactory as it may be regarded by some as 
inconsistent with the results reached by the common law courts in 
that it declares illegal conduct which at common law was legal. 
However, it may also be said that the Supreme Court as a common 
law court merely reached a different result from some other common 
law courts. 

Then, in Thomsen v. Cayser'*® the Supreme Court sustained a 
judgment for triple damages secured by a shipper against a com- 
bination of steamship lines which established a uniform freight rate 
and made a rebate to those shippers dealing exclusively with the 
combination. The court held that common carriers are under a 
duty to compete and subject in a peculiar degree to the policy of 
the Sherman Act and such combination is not excusable on the 
ground that it produced good results and was induced by good mo- 
tives. The court intimated that the combination here employed 


“fighting ships” to kill off competing vessels which, tempted by the profits 
of the trade, used the free and unfixed courses of the sea, to paraphrase 
the language of counsel, to break in upon defendant’s monopoly. 


It is rather difficult to determine in this case whether the Supreme 
Court assumed the preponderant position of the combination in their 
field and therefore held such methods illegal, or whether the court 
regards such method illegal per se under the Sherman Act, regardless 
of size and preponderant position. 

In United States v. United Shoe Machinery'*® the government 
brought suit to dissolve an alleged combination of manufacturers of 
shoe machinery in restraint of trade, the bill charged a general 
scheme of monopoly evidenced and carried out by uniting in one 
corporation the business of several competing manufacturers, and 





48Thomsen v. Cayser, 243 U. S. 66, 87 (1916). 
United States vy. United Shoe Machinery Co., 247 U. S. 32 (1918). 
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the subsequent acquisition of competing businesses, patent rights, 
etc., and the scheme of leasing shoe machinery with “tying clauses” 
in the leases, whereby such monopoly was perpetuated. The lower 
federal court found that there was no substantial competition be- 
tween the machines manufactured by the various companies before 
the combination; that the effect of such subsequent acquisitions did 
not in any substantial degree suppress competition; that the “tying 
clauses” in the leases were reasonable and legitimate business agree- 
ments; that the monopolistic intent had not been proved; that the 
defendants large amount of business in the shoe machine industry 
had been secured by its lawful patent monopoly and sagacious and 
efficient business methods. An appeal was taken by the government 
and the Supreme Court held that in such a case which involved a 
great deal of conflicting testimony that great deference should be 
given to the findings of the trial judges and that these findings were 
justified by evidence and that the facts proved did not show any 
violation of the Sherman Act. 

The questions involved in this case were largely questions of 
fact. Hence the decision adds but little to the legal definition of the 
various offenses denounced by the Anti-Trust Act. The fact that 
the magnitude of the defendant corporation was attained by efficiency 
and no oppressive methods were used undoubtedly influenced the 
court in its decision. 

Another decision of more than passing interest is that in the 
International Harvester Case.*° A petition for dissolution was 
brought by the United States against the International Harvester 
Company alleging that the corporation constituted a combination in 
restraint of trade and a monopoly. The Harvester Company was 
organized in 1902 out of six independent and competing companies 
and controlled between 80 and 85 per cent of the harvesting ma- 
chinery manufactured in this country. No attempt to control prices, 
stifle competitiors, limit production, use of unfair methods, or other- 
wise to interfere with trade was proven. The Federal District Court 
of Minnesota decreed that the defendant corporation be dissolved. An 
appeal was then taken to the Supreme Court and the case was twice 
argued and then continued on the motion of the government, which 
feared the consequences of dissolution and extensive financial re- 
organization during the war. Finally, in July 1918, the Attorney 
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General was induced under these circumstances to enter into an agree- 
ment by which consent was given to the modification of the dissolu- 
tion decree of the district court and upon motion of the Harvester 
Company the appeal was dismissed by the Supreme Court.*** The 
effect of this substitute decree was to leave the Harvester Company 
practically untouched in its position of dominance in the industry. 

The Harvester Case was important in that it presented squarely 
the question whether the Sherman Act prohibits combinations that 
hold the dominant or preponderant position in their field, entirely 
apart from the manner in which they exercise such power ; or whether 
it merely forbids such combinations when they abuse such power. 
However, force of circumstances decreed that the Supreme Court 
was not to pass upon this question, much to the regret of close stu- 
dents of the Sherman Act. It therefore remained for the determina- 
tion of the Steel Corporation Case in 1920 for a decision on this 
question.**? 


CHAPTER VI 


Tue Unirep States STEEL Suit. 

In 1920, in the Steel Corporation Case*** the Supreme Court 
handed down a decision which aroused considerable interest in the 
country. Owing to the tremendous amount of testimony in this case, 
a clear statement of the facts is rather difficult. The following, 
briefly, are the main facts: 

The United States Steel Corporation was formed in 1901 as the 
culmination of a series of prior combinations which resulted in part 
from the apparent necessity of integration. The Steel Corporation 
was a combination of combinations bringing under one control about 
one hundred and eighty concerns. The important business units 
at or about the time of its organization were the Carnegie Steel 
Company, Federal Steel Company, National Tube Company, Ameri- 
can Bridge Company, National Steel Company, American Steel Hoop 
Company, American Sheet Steel Company, American Tin Plate Com- 


151248 U. S. 587 (1918). 
United States v. Reading Co., 226 U. S. 324. 
United States v. Patten, 226 U. S. 525. 
Virtue v. Creamery Package Mfg. Co., 227 U. S. 8. 
Nash v. United States, 229 U. S. 313. 
Straus vy. American Publishing Association 231 U. S. 222. 
D. R. Wilder Mfg. Co., 236 U. S. 165. 
United States v. United States Steel Corporation, 223 Fed. 55, (1915) 251 
U. S. 417 (1920). 
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pany, and American Steel and Wire Company. Each of these units 
was in itself a combination of concerns engaged in the manufacture 
of the same or allied products. The effect of this combination was, 
undoubtedly, to suppress competition among its component parts and 
to give the Steel Corporation control over the industry equal in the 
aggregate, at least, to that which its component parts and their sub- 
sidiaries had heretofore possessed. These one hundred and eighty 
concerns had, prior to the merger, produced from eighty to ninety 
per cent of the output in this country. In 1911, dissolution proceed- 
ings were begun under the Sherman Act and the bill was dismissed 
by the Federal District Court,’** the four judges finding that the 
corporation did not have control of the industry. The lower court 
found, among other things, that the purpose of this combination was 
to secure great profits which were thought possible through such 
combination, in the light of the history of the constituent combina- 
tions and to accomplish permanently these results and thereby mono- 
polize and restrain trade. Instead, however, of relying upon its own 
power, the steel corporation sought and obtained the cooperation and 
assistance of the independent companies,—its competitors. The cor- 
poration did not in and of itself ever possess or exert sufficient power 
when acting alone to control prices in the steel industry. Its power 
was effcient only when used in cooperation with its competitors. It, 
therefore, acted in concert with such companies through pools, associ- 
ations and trade meetings. In 1907, Mr. E. H. Gary, the president 
of the corporation inaugurated a series of dinners called the “Gary 
Dinners.” These dinners were mere gatherings of producers and 
“were nothing but trade meetings.” They were instituted in the 
“stress of panic” but as their power and efficiency became shown 
they were called from time to time to control prices during “periods 
of industrial calm.” They were, in effect, pools without any com- 
pulsion or penalties attached. They were, however, very efficient in 
stabilizing prices. 

The corporation, the lower court found, did not at any time abuse 
tht power it possessed nor resort to any tyrannies as in the case of 
other combinations (Standard Oil Co., American Tobacco Co.). It 
did not secure freight rebates, reduce the wages of employes to 
enhance their profits; it did not undersell its competitors by reducing 
its prices in certain localities below those maintained elsewhere; it 





14223 Fed. 55 (1915). 
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did not obtain customers by secret rebates, although it did maintain 
a vigorous, fair competition with its competitors, large and small. 


The Supreme Court affirmed the verdict of the lower court by a 
four to three decision."** The findings of fact were to the effect 
that the corporation was formed for the illegal purpose of restraining 
trade by monopolization, but that this purpose was abandoned almost 
immediately, and that the corporation did not possess the power of 
itself to dominate the industry, the court distinguishing the purpose 
of its organizers from that of the corporation. The court also found 
that the corporation had entered into illegal price agreements with its 
competitors but that these agreements had been abandoned prior to 
the suit. The majority of the court held that, although the corpora- 
tion was illegal in its inception and had fixed prices, “whatever there 
was of wrong intent could not be executed; whatever there was of 
evil effect was discontinued before this suit was brought and, this, we 
think determines the decree.” The court held that a dissolution was 
not necessary. The court also says that “the law does not make 
mere size an offense or the existence of unexerted power an offense. 
It, we repeat, requires overt acts, and trusts to its prohibition of 
them and its power to repress or punish them. It does not compel 
competition nor require all that is possible.” 

The minority (Justices Day, Pitney, Clark dissent) took the posi- 
tion that, taking the facts as found by the majority, the corporation 
attained its present size by illegal combination and that it maintained 
its position through illegal acts, such as price agreements, and that, 
therefore, its existence was a violation of the Sherman Act calling 
for a dissolution. The minority also disagree on the finding that the 
corporation has not a dominant position in the industry. 

Undoubtedly the most important principle announced by the court 
in this case is that the intent and even accomplishment of the organiz- 
ers of a so-called combination in restraint of trade to effect a monop- 
oly have no bearing on the issue. Whether the combination in ques- 
tion is in fact illegal under the Anti-Trust Act at the time the suit 
was instituted. The court holding that a combination which is 
illegally formed, but which is not a monopoly, may save itself from 
dissolution by subsequent good behavior; it declaring that the con- 
sideration was not “of what the corporation had power to do or did, 
but what it now has power to do and is doing.” It would seem that 
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under the rule laid down in this case that any illegal combination 
using its power and dominating position unlawfully to control prices 
and production of commodities could suspend its illegal activities at 
the first warning of official disapproval and continue its good con- 
duct until after the dismissal of the suit to dissolve it, and then 
resume its obnoxious activities. In this case, the illegal practices 
were abandoned, the court says, “nine months before this suit was 
brought,” and, the court further says, that there was no evidence 
that the abandonment was in prophecy of or dread of suit; and the 
illegal practices have not been resumed nor is there any evidence of 
an intention to resume them.” The factors which seem to sway the 
court in its decision are (1) absence of unfair methods of competi- 
tion, (2) uniform decrease of the Steel Corporations percentage of 
production in this country, (3) building up of a large foreign trade 
where others failed, and, (4) an evident decreasing danger of 
monopoly. 

Mr. Justice McKenna, who wrote the opinion for the majority 
of the court, denies the government’s contention that the possession 
of the power of monopoly is itself illegal. The court then goes the 
full limit in holding broadly that the mere size of a corporation and 
the existence of unexerted powers do not make it an offense against 
law unless such power is exercised and manifested in overt acts, such 
as freight rebates, manipulation of prices, etc. In the Standard Oil, 
as in the American Tobacco Case, he says, “The court had to deal 
with a persistent and systematic lawbreaker, masquerading under 
legal forms, and which not only had to be stripped of its disguises, 
but arrested in its illegality. A decree of dissolution was the manifest 
instrumentality, and inevitable.” Then he goes on to say that these 
cases furnish no example for the decree in this case. 

It is submitted that the dissenting opinion of Mr. Justice Day 
thoroughly disapproves and answers the contentions of the majority 
of the court. Justice Day says: 


I agree that the act offers no objection to the mere size of a corporation, 
nor to the continued exertion of its lawful power, when that size and power 
have been obtained by lawful means and developed by natural growth, 
although its resources, capital and strength may give to such corporation 
a dominating place in the business and industry with which it is con- 
cerned. It is entitled to maintain its size and the power that legitimately 
goes with it, provided no law has been transgressed in obtaining it. But 
I understand the reiterated decisions of this court construing the Sherman 
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Act to hold that this power may not legally be derived from conspiracies, 
combinations, or contracts in restraint of trade. To permit this would be 
to practically annul the Sherman Law by judicial decree. This principle 
has been so often declared by the decisions that it is only necessary to 
refer to some of them. It is the scope of such combinations, and their 
power to suppress and stifle competition and create or tend to create 
monopolies, which, as we have have declared so often as to make its 
reiteration monotonous, it was the purpose of the Sherman Act to con- 
demn, including all combinations and conspiracies to restrain the free and 
natural flow of trade in the channels of interstate commerce. 


It is submitted that Mr. Justice Day is sustained in his interpreta- 
tion of the Sherman Act by the decisions rendered thereunder during 
the past thirty years. See Trans-Missouri Freight Assn. Case,?° 
Northern Securities Case,°* Addyston Pipe Company Case,** Union 
Pacific Case.** Even though it was not the purpose of the act to 
denounce contracts or agreements which seek, by lawful means, to 
expand one’s own business or to further legitimate trade, the act did 
intend to reach and regulate all conspiracies, combinations or con- 
tracts which unduly restrain competition and unduly restrain the 
due course of trade, or which from their nature, or effect, have 
proved effectual to restrain interstate commerce. The Standard 
Oil’? and Tobacco Company Cases** United States v. Reading 
Co.,?** Straus v. American Publishers Assn.,** and, Eastern States 
Lumber Assn. v. United States.‘ 

The most striking feature about this case is that it apparently 
settles authoritatively the question which was raised but not decided 
in the Jnternational Harvester Case, that is, that the mere size of a 
corporation does not per se make it a violator of the Sherman Anti- 
Trust Act. 

In the majority opinion of the Steel Corporation Case it was said 
that “the law does not make mere size an offense or the existence of 
unexerted power an offense. It, we repeat, requires overt acts 
* kk” 

Mr. Justice Day, in this dissenting opinion, says: “I agree that 

%6U, S. v. Trans-Missouri Freight Ass’n, 161 U. S. 646. 





wU, S. ¥. Northern Securities Co., 193 U. S. 197. 
8U, S. vy. Addyston Pipe & Steel Co., 175 U. S. 211. 
U7, S. vy. Union Pacific Railroad Co., 226 U. S. 61. 
1°U. S. v. Standard Oil Co., 221 U. S. 1. 

1117. S. v. American Tobacco Co., 221 U. S. 106. 
1807, S. v. Reading Co., 226 U. S. 324. 


18§traus v. American Publishers’ Ass’n., 231 U. S. 222. 
14Fastern States Lumber Ass’n. v. United States, 234 U. S. 600. 
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the act offers no objection to the mere size of a corporation, nor to 
the continued exercise of its lawful power * * *.” 

The entire court, in the Steel Corporation Case, was agreed upon 
this point and while it does not appear to have been expressly passed 
upon in any of the earlier decisions by this court under that act, it 
has been adverted to in argument. 

In the American Tobacco Company Case,‘ Mr. Chief Justice 
White, in delivering the opinion of the court, held that the tobacco 
company was a monopoly and hence in violation of the Sherman Act, 
but refused, in effect, to place the decision upon the ground either 
of the size of the corporation or because of its actual control of the 
tobacco trade,—which such company undoubtedly had. 

The court said: 

Considering then the undisputed facts which we have previously stated, 

it remains only to determine whether they establish that the acts, con- 
tracts, agreements, combinations, etc., which were assailed were of such 
an unusual and wrongful character as to bring them within the prohibition 
of the law. That they were, in our opinion, so overwhelmingly results 
from the undisputed facts that it seems only necessary to refer to the 
facts as we have stated them to demonstrate the correctness of this con- 
clusion. * * * 
We say these conclusions are inevitable, not because of the vast amount 
of property aggregated by the combination, not because, alone, of the 
many corporations which the proof shows were united by resort to one 
device or another. * * * 


Thus in the case of United States v. Keystone Watch Case Co.,?"° 
it was held that the size and varied character of an enterprise do 
not in themselves violate the Anti-Trust Act. 

In United States v. Eastman Kodak Co.,1** the federai court 
affirmed the proposition that the size of a corporation and the extent 
of its business do not alone render it an illegal monopoly. The 
court said also that there is no limit in this country to the extent to 
which a business may grow, and that the acquisition of property in 
the case under consideration, standing alone, would not be deemed 
an illegal monopoly. 

In United States v. International Harvester Co.,1*° Justice Smith 
said: 





%5United States vy. American Tobacco Co., 221 U. S. 106, 55 L. ed. 663 (1911). 

%6United States vy. Keystone Watch Case Co., 218 Fed. 502 (1915). 

1%7U, S. Eastman Kodak Co., 230 Fed. 522 (1915). 

%8United States v. International Harvester Co., 214 Fed. 987 (1914) Appeal 
dismissed in (1918) 248 U. S. 587. 
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There is no limit under the American law to which a business may not 
independently grow, and even a combination of two or more businesses, 
if it does not unreasonably restrain trade, is not illegal; but it is the 
combination which unreasonably restrains trade that is illegal. 

The decision in the Steel Corporation Case, supra, on its face 
appears also to settle definitely another proposition and thus elimin- 
ate from future cases a contention frequently made, namely, that 
the court should consider what the enterprise under consideration 
has had power to do and has done in the past, and that the court 
should rule that the real test is what the enterprise has power to do 
and is doing at the time of the inquiry. In other words, this case 
decides that even the existence of unexerted but potential power 
unlawfully to restrain competition does not of itself make a com- 
pany or corporation, which because of its size could exercise such 
power, a violation of the Anti-Trust Act. 

But, in the case of United States v. Reading Company,’ decided 
by the same court, April 26, 1920, it was held that a scheme whereby 
a holding company was created and placed by stock control in a 
position to dominate, not only two great competing interstate railway 
carriers, but also two great competing coal companies engaged ex- 
tensively in mining and selling anthracite coal, which must be trans- 
ported to interstate markets over the controlled interstate raiiway 
lines, was violative of the Sherman Act. The court saying: 

Thus, this record clearly shows a group of men selecting the Holding 
Company with an “omnibus” charter, and not only investing it by stock 
control with such complete dominion over two great competing interstate 
carriers and over two great competing coal companies extensively engaged 
in interstate commerce in an anthracite coal as to bring it, without more, 
within the condemnation of the Anti-Trust Act, but it also shows that 
this power was actually used, * * * 

The Reading Co. Case’ would seem to settle the fears expressed 
by many lawyers that the Steel Corporation Case had the effect of 
nullifying the Sherman Act. The Steel Corporation Case does not, 
it is true, clarify the confusion in the decision under this Act, nor 
point out any certain or definite rule by which the Act may be applied, 
yet, it is submitted, it does seem to settle the two points mentioned 
above. 

(To be concluded) 
Hersert HucH NAvuyjoKs, 
Madison, Wisconsin. 


100. S. v. Reading Company, 253 U. S. 26, (1920). 
10). S. v. Reading Co., 253 U. S. 26 (1920). 
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BroKERS—AGREEMENT TO SELL LAND AT A Net Price.—Where the owner 
is entitled to the full net price stipulated in the brokerage contract, he is not 
entitled to sums received by the broker in excess thereof is the holding of 
the Wisconsin Supreme Court in Werner v. Lesser, et al. —— Wis. —— 217 
N. W. 650. In this case, the plaintiff, Adolph Werner, orally authorized the 
defendants, O. L. Lesser and Cosimer A. Cegulski, to sell property for 
$18,500 net to him, the purchaser to pay all fees and expenses and commissions 
connected with the sale. The defendants sold the property for $20,500, paid 
the owner $18,500 and retained the $2,000 balance to cover expenses and pay 
them their commissions. Werner learned of this and sued to recover the 
$2,000 alleging it to have been collected by the defendants as his agents. The 
trial court found that the defendants were the agents of the plaintiff and 
that they were unfaithful fiduciaries in that they falsely and fraudulently con- 
cealed from the plaintiff that they had sold the property for $20,500. Judgment 
was entered against the defendants for the net amount of the sale price above 
$18,500 and from this judgment the defendants appealed. The Supreme Court 
reversed the judgment and remanded the cause with directions to dismiss the 
complaint. 

This decision places an interpretation on this type of contract at variance 
with that usually followed by other jurisdictions. The court, in reaching this 
result, relies on the proposition that when the agent is to get as his commission 
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all the land sells for over a set price, he can recover nothing if he sells for 
that price. From this they conclude that where a net price is set and the 
agent sells for more, he should be entitled to the excess as his commission. The 
proposition they start with was settled in Ames v. Lamont, 107 Wis. 531, 
83 N. W. 780, cited as authority. Here the defendant employed the plaintiff 
to sell his farm. Under the agreement made, he was to get as his commission 
all the land sold for over the price named by the owner. Plaintiff found a 
purchaser to whom defendant sold the land for the price named. Plaintiff 
sued for compensation and recovered in the trial court but on appeal, the 
judgment was reversed. The supreme court held that the express agreement 
as to means of sale was above any which might be implied to pay a reasonable 
value for the services rendered. The plaintiff, making such an agreement, took 
the chance of not receiving any compensation. The direct converse of this 
case is true as was decided in Donohue v. Padden, 93 Wis. 20, 66 N. W. 804, 
also cited as authority. In this case, plaintiff, a real estate broker, agreed to 
locate Sires on a farm. Sires was favorably impressed with defendant’s 
farm so plaintiff made an agreement whereby he was to sell defendant’s farm 
for a price net to him and he could have all over that price as his commission. 
The farm sold for more than the stated price and in a suit for his commission, 
plaintiff was allowed to recover the excess of the sale over the net price. 
This principle, that under as express agreement to that effect an agent can 
retain all he receives over the net price, is sustained by ample authority in 
other jurisdictions. Sill v. Ceschi, 140 P. 949, 167 Cal. 698; Wormack, et al. 
v. Douglas, 163 S. W. 1130, 157 Ky. 716; Cook v. Rockwell, 206 N. W. 313, 
233 Mich. 64; Culbertson v. Stafford, 11 N. W. 449, 102 Min. 233; Antisdel v. 
Canfield, 119 Mich. 229, 77 N. W. 944; Beatty v. Russel, 41 Neb. 321, 59 
N. W. 919. However, these cases all hold that the broker is entitled to the 
excess received only where the agreement so states. There is no such agree- 
ment in the case of Werner v. Lesser, et al. 

The rule in the principal case seems to confuse a contract to sell at not 
less than a set price with one in which there is an express agreement that the 
broker is to receive the excess as his commission. In the former situation, the 
owner in effect says—I want at least this much for my land and if you can’t 
sell it so that I can get this much, don’t sell. In the latter he in effect says— 
I want this much for my land and if you can sell it for more, you can keep 
the rest. Surely there is no similarity between these situations and they 
should not be confused. Ames v. Lamont and Donohue v. Padden are cases 
involving the latter situation and are not in point. 

Arnold v. The National Bank, 126 Wis. 362, 105 N. W. 828, is also cited 
as authority in the principal case. Here the cashier of the defendant bank 
was authorized to list land for sale with the plaintiff at a net price. The land 
so listed was in fact not owned by the bank and in a suit for damages for 
failure to convey, the broker was allowed the excess of the price offered by 
the prospective purchaser over the net price. The point seems to have been 
assumed and is not discussed in the opinion, nor is there any authority cited 
to sustain the position taken. The only other case taking a view in accord 
with that of the case under discussion is Jones v. Hedstrom, 131 P. 145, 89 
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Kan. 249. The agreement here was similar to that in the principal case and 
the court allowed the excess over the net price offered by the prospective 
purchaser as damages where the owner refused to convey. Again the opinion 
was very short and no authority was cited on this point. 

Judging from the frequency with which it is cited, the leading case on 
this subject is Turnley v. Michael, 15 S. W. 912. Here the defendant offered 
to sell his land through the plaintiff’s agency for a price net to him. The land 
sold for more and the plaintiff sued for the excess of the sale over the net 
price as his commission. The court only allowed him the ordinary commission 
holding that the net price meant only that the land should not in any event 
be sold for less. This case is followed in Texas by Sandifer v. Foard County, 
134 S. W. 823; Allen v. J. A. Clopten Realty Co., 135 S. W. 242; Boesen v. 
Robertson, 68 S. W. 243, and also in Matheney, Beasley and Koon v. Godin, 
130 Ga. 713, 61 S. E. 703. 

The Illinois rule is also contrary to Wisconsin as is shown by Kerfoot, 
et al. v. Hyman, 52 Ill. 512; Tyler v. Sanborn, 128 Ill. 126; Helberg v. Nichol, 
149 Ill. 249; Kellogg v. Keeler, 27 Ill. App. 244; Topinka v. Wicena, 236 Il. 
App. 607; Edwards v. Hamilton, 168 Ill. App. 622. North Dakota hold con- 
trary to Wisconsin in Louva v. Worden, 30 N. D. 4@1, 152 N. W. 698. The 
Supreme Court of Oklahoma in Bateman v. Richard, 105 Okla. 272, 232 
P. 443 held, “Where the agreement is silent as to the amount of compensation, 
the broker is not entitled to all he gets for the land in excess of the net price 
but only to reasonable compensation for his work.” As authority for this 
principle of law the court cites 9 C. J. 581. Here under section 79c, the rule 
laid down is—“Right to excess over price named; Net price. In the absence 
of an agreement to that effect, a real estate broker is not entitled to any 
excess over that price that he may obtain; and this rule has been held to 
apply even where he is authorized to sell for a price net to the owner.” The 
following cases are cited by the note. Snow v. Macfarlane, 51 Ill. App. 498; 
Phillip’s Executor v. Rudy, 164 Ky. 780, 134 S. W. 397; Allen v. J. A. Clopten 
Realty Co., 135 S. W. 242; Sandifer v. Foard County, 134 S. W. 823; Turnley 
v. Micheal, 15 S. W. 912; Matheney, Beasley and Koon v. Godin, 130 Ga. 317, 
61 S. E. 703; Louva v. Worden, 30 N. D. 401, 152 N. W. 698. 

In the case under discussion, the Court states: “The finding that the 
defendants falsely and fraudulently concealed from the plaintiff the fact that 
the property had been sold for $20,500 is based on the erronious conclusion 
that the defendants occupied a fiduciary relationship toward the plaintiff which 
required them to account to the plaintiff for the full purchase price.” The 
opinion goes on to say, “The plaintiff . . . . insisted upon making a contract 
which limited defendants’ obligation to the payment of the net price fixed by 
him.” These statements are challenged in other jurisdictions and it seems 
strange that these cases were not called to the court’s attention and that some 
consideration of them is not given in the opinion. In Jackson v. Berry-Snelling 
Realty Co., 100 S. 111, where the broker had been employed to sell at a net 
price and had failed to account to the owner for the full price received. The 
Supreme Court of Alabama held that any profit the broker realized belonged 
to the owner as he, being her agent was acting under a fiduciary relationship 
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i to her. The broker was compelled to account for the full price received in 
the sale of the land. This position is supported by the following cases: 
Kerfoot, et al. v. Hyman, 52 Ill. 512; Kellogg v. Keeler, 27 Ill. App. 244; 
Edwards v. Hamilton, 168 Ill. App. 662; Topinka v. Wicena, 236 Ill. App. 
607; Helberg v. Nichol, 149 Ill. 249; Tyler v. Sanborn, 128 Ill. 136; Clifford 
v. Armstrong, et al., 176 Ala. 491, 58 S. 430; Clay v. Cummins, 201 Ala. 34, 
77 S. 328; Berry v. Marx, 206 Ala. 819, 91 S. 583; Duncan v. Holder, 107 
P. 685, 15 N. M. 323; Eastbern v. Joseph Espalla Jr. and Company, 215 Ala. 
650, 212 S. 232, 53 A. L. R. 134. In this case the Supreme Court of Alabama 
held that it was the duty of a broker who had undertaken to sell property 
at not less than a named price to inform the owner of subsequent increases 
in the value of the land as he occupied a fiduciary relationship to the owner. 

In a case like the present, the question the court is determining is one 
cf intent. Just what did the parties mean by the agreement they entered 
into? Did they mean that the owner was in no case to receive more than the 
price stipulated for or did they mean that that price was merely a figure 
below which the owner did not care to dispose of his property? If they 
meant that the broker was to have all the land sold for over the figure named, 
they could very easily have said so. It seems the most reasonable construction 
to place on the contract is to consider the price mentioned as merely a figure 
below which the property is not to be sold. The fact that a man instructs 
his agent that he is to receive at least $18,500 for his property is far from 
meaning that he does not intend to receive more if the property brings it. 
It only means that the broker is not to sell the property unless he can get 
a price which will enable him to give at least the minimum named to his 
principal. There is a great difference between “at least’ and “not more than.” 
But the Wisconsin Supreme Court, in placing this construction on the agree- 
ment, does not draw this distinction. 

There is no reason why a net price agreement should be construed so 
differently from an ordinary commission contract. They are both essentially 
the same. The only difference between them is that in the former, the 
property is not to be sold unless it brings a certain figure to the owner while, 
in the latter, the broker is to sell for what he can get. In both cases he is 
to get the best price possible for the land but in the case of the net price, he 
is not to sell unless the best price is at least a certain figure. The rule applied 
in Turnley v. Micheal seems to place the more reasonable interpretation on 
the net price agreement. 
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ALIENATIONS OF THE Beps or Pustic LAKes.—TuHe Trust DoctrIne.— 
The case of the City of Milwaukee v. State, —— Wis. ——, 214 N. W. 820, : 
was an action to quiet title, brought by the city of Milwaukee against the 
state and unknown defendants to test the validity of Chap. 285 (Laws of 
1923) amending Chap. 358 (Laws of 1909), an act ceding to Milwaukee a 
portion of submerged land under Lake Michigan fifteen hundred feet from 
the shore line, and authorizing the city to reclaim and convey such portions to 
private corporations owning the shore as is necessary in carrying out a 
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municipal project for the building of a larger harbor in aid of navigation 
and commerce. 

Pursuant to Chap. 285 (Laws of 1923) the City of Milwaukee entered 
into an agreement with the Illinois Steel Company in compromise and settle- 
ment of condemnation proceedings, whereby the City agreed to convey a 
strip of land extending fifteen hundred feet into Lake Michigan and adjacent 
to the company land, and to fill in and construct a dock and slip and such 
loading facilities as were then owned by the company to the north of their 
plant on the Kinnikinic River. In exchange the Illinois Steel Company 
agreed to convey to the city that portion of their land containing their present 
slip and dock to the north of their plant. This last mentioned piece of land 
was needed by the city in carrying out the project to construct an adequate 
municipal harbor provided for by the statute supra. 

In giving its decision, the supreme court said, (p. 826), “We are con- 
cerned herein with a proper construction of the trust doctrine under and 
pursuant to which the state holds title to these submerged lands in trust 
in accordance with the provisions of the Ordinance of 1787 (see 1 Stat. 51, 
note) and the Constitution of Wisconsin (Art. 9, sec. 1).” The provision of 
the Ordinance of 1787 upon which this trust doctrine is founded is as follows: 
{1 Stat. 51, note) “The navigable waters leading into the Mississippi and 
St. Lawrence, and the carrying places between the same, shall be common 
highways, and forever free, as well to the inhabitants of the said territory as 
to the citizens of the United States, and those of any other states that may 
be admitted into the confederacy, without any tax, impost, or duty therefor.” 
Wisconsin has embodied the essential parts of this provision in its Constitution: 
(Art. 9, sec. 1.) 

In affirming the decision of the trial court in favor of the city of Mil- 
waukee, the supreme court construed these provisions to create an active trust 
in the state, giving to the state power to so act for the common good as to 
best promote navigation and commerce not violative of the inalienable rights 
of the public in such waters. The court found as a fact that the waters in 
question were not used for purposes of navigation, and that the construction 
contemplated would not only give to the city valuable land at a saving of 
approximately $3,000,000 for the purpose of building its harbor, but also that 
the land granted would protect the harbor in the future. The only uses lost 
to the public were occasional small craft navigation and infrequent fishing. 
In asserting the state’s title to the beds of navigable lakes within its jurisdic- 
tion and the right of the state to alienate a portion of these beds, the court 
emphasizes the reasonableness of this particular grant in proportion to the size 
of the lake, and the benefits to be gained by such a grant. It seems to be 
on these grounds that the court is willing to base the trust of Wisconsin 
Lakes upon constitutional limitations of the power of the state to alienate 
public rights, rather than the former interpretation of the trust doctrine—that 
the nature of sovereign ownership does not permit alienation of public waters 
held by the state for the benefit of the public. 

The decision in this case is affirmed by the more recent case of Angelo v. 
R. R. Commission, —— Wis. — —217 N. W. 570. This was a suit by Angelo 
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and other riparian owners of Lime Lake for an injunction against the Rail- 
road Commission to enjoin the commission from removing marl from the bed 
of the lake. Pursuant to Chap. 31, sec. .02 (5) (Laws of 1925) the Railroad 
Commission contracted with third persons for the removal of marl from the 
lake, reserving the right to fix the maximum market price of the product. 
The state received no other benefit from the contract. The trial court held 
in favor of the Railroad Commission, but the supreme court reversed this 
decision on the ground that “compensation to be paid the state,” meant money, 
and that fixing the maximum price did not satisfy this requirement. How- 
ever, the court upheld the constitutionality of the statute, deciding that the 
title to beds of navigable lakes, as distinguished from navigable rivers, vested 
in the state and not in the riparian owner, and that the title of this subaqueous 
land in the state was, by virtue of succession to the rights of the Federal 
government as sovereign of the territory, within the jurisdiction of the state, 
and that these rights were subject only to the paramount authority of the 
Federal government in matters concerning navigation as a part or means of 
interstate commerce; that the trust impressed upon navigable waters by the 
Ordinance of 1787 (supra) and the Wisconsin Constitution (supra) was 
applied to this lake as well as to the waters of the Mississippi and the St. 
Lawrence, “yet it is to the bed of water as a means of navigation and as a 
public highway that the state assumed the trust and not to the land under 
the same as land.” 

These two decisions, the Milwaukee and Angelo Cases, represent a new 
interpretation of the trust doctrine in Wisconsin. These decisions are the 
culmination of thirty-five years of legislative attempts in alienating land 
underlying public lakes (Chap. 197, 1893; Chap. 206, 1893; Chap. 191, 1897; 
Chap. 200, 1897; Assembly Bill 517, 1901; Senate Bill 171, 1903; Chap. 360, 
1909; Chap. 230, 1919; Chap. 633, 1919; Chap. 560, 1921; Chap. 348; 1925; 
Chap. 415, 1925); and of the veto of two governors who declared that these 
submerged lands were held in a sacred trust for the people. (La Follette veto 
April 26, 1901, and April 25, 1903; Blaine veto June 2, 1923.) Earlier decisions 
had impressed a trust upon the beds underlying the lakes as well as upon the 
body of the waters themselves, and had construed this trust against alienation 
by the state. In McLennan v. Prentice (85 Wis. 427, 55 N. W. 764) it was 
held that the state had no proprietary interest in land on a water front in 
Ashland. In Illinois Steele Co. v. Bilot (109 Wis. 418, 84 N. W. 855, 85 
N. W. 402, 83 Am. St. Rep. 905), speaking of the title to lands under all 
public lakes of the state, the court said, “It (the state) cannot transfer such 
title by grant or otherwise.” In Rossmiller v. State, (114 Wis. 169, 89 N. W. 
839, 58 L. R. A. 93, 91 Am. St. Rep. 910), the state attempted to justify an 
export tax on ice as a sale of private rights of the state in the ice. The 
court said, “no distinction can be made between ice and water, nor between 
water and the land covered by it. . . . if one may be dealt with as the absolute 
property of the state the others may be.” The court in the Angelo Case points 
out that this statement is obiter with reference to any precise similarity so 
far as title in the state is concerned between water and land covered by it, 
as there is a substantial difference, and that the decision of the Rossmiller Case 
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was not based upon any right incident to the soil, but because the right in 
question in that case was a public right incident to navigation upon the water 
highway, and because such right was not only to be free to the citizens of 
this state and of the United States as common highways forever, but it was 
to be such without any tax, impost, or duty. In the two cases of Priewe 
v. Wis. I. L. & S. Co., (93 Wis. 534, 67 N. W. 918, 33 L. R. A. 645; id. 
103 Wis. 548, 79 N. W. 780, 74 Am St Rep 904), it was held that the state 
has no such interest in the beds of navigable lakes that it can treat the same 
as a subject for bargain and sale, or grant the same away to private owners 
under the guise of police power These cases are to be distinguished from the 
Milwaukee and Angelo Cases in that what was attempted in the earlier cases 
amounted to a virtual destruction of the entire body of water without regard 
to riparian and public rights. In the latter cases, the court emphasizes that 
the state cannot alienate nor in any way use the beds of these lakes so as to 
impair riparian and public rights. It is upon the grounds above given that 
the court holds that the previous decisions of the court do not control under 
the rule of stare decisis. From these latter decisions the present state of the 
law in Wisconsin seems to be as follows: 

(1) That in respect to navigable rivers and streams, the state holds only 
a quasi easement for the public, with power to conserve the public rights. 
This leaves the riparian owner the title to midstream, subject only to the public 
rights of navigation. 

(2) That in respect to navigable lakes the state holds the body of water 
in trust for the public in the same manner as above, and the state has the 
duty to conserve these public rights. However, the residuary rights in this 
case are in the state and not in the riparian, and the state may use or dispose 
of these rights provided riparian and public rights are preserved. 

(3) That the Wisconsin Court now recognizes that the inalienable rights 
of the public in the bodies of public waters do not extend to the right to 
directly use the beds of the same, but that these residuary uses of the soil 
of the beds are reserved to the owner of the fee; viz. the riparian owner of 
rivers and the state of the beds of lakes. The ownership of the state is in 
the nature of a private right to the extent that the government of the state 
has the exclusive right to the use or disposition of these beds for the benefit 
of the public as a whole, and the right to exclude individual members of the 
public from directly using the same. 

The distinction between public and private rights in public waters was 
recognized by the common law of England from earliest time. The jus publicum 
has, from as early a time, vested in the Crown for the benefit of the public 
for the purposes of navigation and commerce: (Moore, Foreshore and Sea 
Shore, 638.) The jus privatum is at the present time a question of fact: 
(1891) 2 Ch. 681, 689, the presumption being that the riparian owner of 
upland on fresh water, or non-tidal, streams has title to the bed of the stream 
to midstream, and that the presumption is that the Crown holds the title to 
the beds of all tidal waters. This is the prima facie rule today. It is to be 
noted that the presumption in either case is one of fact and is rebuttable. The 
reason of the rule originated in the idea that the power of the Crown to 
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dominate tidal waters, which was necessary to sovereignty, could not be sep- 
arated from ownership. In theory the Crown was in possession of tidal waters 
and the subject was not and the title to the beds was in the Crown as lord 
of the waste. In respect to fresh waters, the riparian owners were in posses- 
sion of the beds and the presumption was that they owned to midstream. 

This theory of ownership of the English common law, distinguishing 
ownership of the beds of waters on the basis of the waters relation to the 
tide, was inapplicable in a country presenting such a striking difference in 
geographical makeup; and where express grants could be traced to original 
settlers and the Crown. Particularly is this true in Wisconsin, as all the 
waters in this state are non-tidal, and applying the common law rule of 
ownership of the beds would place the title to the beds of all waters in the 
state in the riparian owners. 

Wisconsin early decided that the title to the beds of navigable rivers and 
streams is in the riparian owner to the center of the stream: (Jones v. 
Pettibone, 2 Wis. 308; Wisconsin River Improvement Company v. Lyons, 30 
Wis. 61; Reysen v. Roate, 92 Wis. 543, 544, 66 N. W. 599; State v. Suther- 
land, 166 Wis. 511, 521, 166 N. W. 14), with the right to separately sell title 
to the river bed: (Bright v. Superior, 163 Wis. 1, 11, 13, 156 N. W. 600.) 
The rule would seem to apply equally to non-navigable rivers as this subaqueous 
land is considered as part of the upland realty: (Diedrich v. Northwestern 
Union Ry., 42 Wis. 248, 271.) The decisions of other states on this question 
are divided. About one-third of the states are in accord with Wisconsin in 
following the common law rule as applied to rivers: (Farnham, WaTERS AND 
Water Ricuts, sec. 51 and citations). A few of the states have changed 
the common law rule by legislation: (id, sec. 52 and citations). A few 
other states have directly reserved the title to the beds of navigable rivers by 
their constitutions or statutes: (id, sec. 54 and citations). The remaining 
states refuse to follow the common law rule, generally giving as the reason 
that the title to the beds in the state is absolutely necessary to properly pre- 
serve for the people the free navigation of the rivers: (id. sec. 53 and 
citations). In this, these states overlook the fact that the rights of naviga- 
tion in public waters are inalienable and are the same whether the title to 
the bed is in the state or the riparian owner. 

Although Wisconsin has adopted the common law in respect to the 
ownership of our river beds, our court has refused to do so in respect to public 
lakes. The title to the beds of lakes capable of navigation is in the state and 
not in the riparian: (Delaplaine v. C. & N. W. Ry., 42 Wis. 214, 24 Am. 
Rep. 386; Boorman v. Sunnuchs, 42 Wis. 233; Diedrich v. Northwestern Union 
Ry., 42 Wis. 248). In the Delaplaine Case supra the court adopted the rule laid 
down in Canal Commissioners v. People, (5 Wend. (N. Y.) 423, 447, 17 
Wend. 571, 597), that the principle of the common law rule regarding owner- 
ship of the beds of fresh water streams is not sufficiently broad to embrace 
large fresh water lakes or inland seas, which are wholly unprovided for by 
the common law of England. The principle upon which the state retains owner- 
ship is that these waters are valuable for navigation and not fishing alone, that 
these beds are incapable of possession and of private use by the riparian, and 
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that the size of the beds is too greatly out of proportion to the size of the 
upland to take title by implication. This rule as applied to the Great Lakes: 
(Illinois Ceniral Ry. v. Illinois, 146 U. S. 387, 36 L. Ed. 1018, 13 Sup. Ct. 
Rep. 110) and Lake Champaign: (Jackway v. Barrett, 38 Vt. 316; Austin v. 
Rutland Ry., 45 Vt. 215) has been extended by the Wisconsin court to in- 
clude all lakes of the state capable of navigation: (Diedrich v. Northwestern 
Union Ry., 42 Wis. 248). The principle upon which this rule is founded is 
that where the riparian is seised of the bed in fee, his rights are subject only 
to the right of the public, which gives the riparian the absolute right to put 
his estate to any use he may please where the waters ere not in fact navigable. 
The results of such permissive use is that the state cannot improve the navig- 
ability of the water without compensation to the riparian for the removal of 
embankment and other works erected: (Diedrich v. Northwestern Union Ry., 
42 Wis. 248). Apparently no other state is in accord with the Wisconsin rule 
of vesting the title to beds of rivers in the riparian while the title to the 
beds of lakes is retained in the state. Ownership is generally distinguished : 
first, as at common law, between the beds of tidal and non-tidal waters, the 
beds of tidal waters being in the state while the title to non-tidal beds is in 
the riparian: (9 C. J. 185, and citations) ; second, between the beds of waters 
navigable and non-navigable, the title to the beds of navigable waters being 
in the state while the title to non-navigable water beds is in the riparian 
(9 C. J. 186, and citations). The Federal courts have held that the question 
of ownership of the beds of all public waters is a state question; for the title 
to ali waters passed to the respective states as an incident of sovereignty, 
either as in the case of the original states, as successor of the Crown of 
England, or as in the case of the states later admitted into the Union, as 
successor of the sovereignty held by the Federal government in trust for the 
states to be created (Martin v. Waddell, 16 Pet. 367, 107 L. Ed. 997; Pollard’s 
Lessee v. Hagan, 3 How. 212, 11 L. Ed. 565.) Though the ownership in the 
state is an incident of sovereignty, there is no foundation for the theory that 
this state ownership is inalienable. It is true that the title to the beds passes 
to the state as an incident of sovereignty but an analysis of the cases from 
which the doctrine originated shows that every right in the lands which the 
United States had before passes. There is no reason for limiting the power 
of the state more narrowly than the power of the Crown or of the United 
States was limited (2 Minnesota Law Review 445). The sovereignty of 
the state is not relinquished by the state to the individual grantee; it is merely 
exercised to invest in the individual such rights of property in respect to the 
beds as are consistent with the public welfare. The state is free to adopt 
whatever rule it pleases in regard to these lands (Barney v. Keokuk, 94 U. S. 
324, 24 L. Ed. 224) unless in attempting to deprive the riparian owner of his 
rights, the United States Constitution is violated (Packer v. Bird, 137 U. S. 
661, 34 L. Ed. 819, 11 Sup. Ct. Rep. 210). The states of the Northwest 
Territory admitted into the Union after its formation have assumed a trust 
to preserve the public rights in respect to the waters of the Mississippi and 
the St. Lawrence, and to hold these waters forever free for the purposes of 
navigation and commerce for the benefit of the citizens of the state and of 
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other states of the Union. Navigation is an inalienable right and has always 
been accepted as such at common law wherever the title to the bed of the 
water is vested (Farnham, Waters, sec. 36). The Wisconsin Constitution and 
the Ordinance of 1787 are, in this respect, merely declaratory of recognized 
inalienable rights at common law, but the alienation and use of the beds of 
these waters is not within the trust assumed by this state or any other state. 


The origin of the so-called trust doctrine dates from the case of Arnold v. 
Mundy (6 N. J. L. 1, 10 Am. Dec. 356) Chief Justice Kilpatrick in that case 
held that a grant by Charles II to the Duke of York did not pass private 
title to the beds of navigable waters in what is now New Jersey. The title 
of the Duke merely invested him with governmental authority over these 
waters, and this authority did not include the power of alienation. The court 
concluded that the state of New Jersey held the title to the beds in question 
on succeeding to the governmental powers of the Crown, and that a grantee of 
the Duke did not have title. Chief Justice Taney, in Martin v. Waddell, (16 
Pet. 367, 10 L. Ed. 997), a case involving the same question, seems to rely 
upon the opinion of Chief Justice Kilpatrick for his statement of the law. 
In view of the fact that the true character of the King’s right and interest in 
the beds was apparently misconceived, it would appear that Martin v. Waddell, 
although a precedent to be followed by the United States Supreme Court, is 
of very little weight as an authority upon the general subject discussed in it 
(Farnham, Waters, sec. 42a). These decisions do not support the doctrine 
of the trust to the jus privatum. The actual decisions have been on questions 
of the public rights (2 Minnesota Law Review 436). Due to the failure of 
the courts to distinguish between public rights in navigable waters and private 
rights in the beds of these waters, courts which have followed the doctrine 
of these cases have imposed the same trust upon the residuary uses of the 
soil underlying navigable waters as upon the body of the waters themselves 
(Abbot v. Doe, 5 Ala. 393; Union Depot Street Ry. & Transfer Co. v. Bruns- 
wick, 31 Minn. 297, 47 Am. Rep. 798; Bradshaw v. Duluth Imperial Mill Co., 
52 Minn. 59, 53 N. W. 1066; State v. Korrer, 127 Minn. 60, 148 N. W. 617; 
McLennan v. Prentice, 85 Wis. 445, 55 N. W. 764; Pewaukee v. Savoy, 103 
Wis. 274, 79 N. W. 436, 74 Am St. Rep. 859, 50 L. R. A. 836; Priewe v. 
Wisconsin State Land & Improvement Co., 103 Wis. 550, 79 N. W. 780, 74 
Am. St. Rep. 904; Illinois Steel Co. v. Bilot, 109 Wis. 427, 84 N. W. 855, 83 
Am. St. Rep. 905: Diana Shooting Club v. Lamoreux, 114 Wis. 44, 89 N. W. 
885, 91 Am. St. Rep. 898). In the Milwaukee Case supra the court seems 
to abandon this interpretation of the trust doctrine, previously prevailing in 
Wisconsin, and to base its decision solely upon the trust impressed upon 
navigable waters by the Ordinance of 1787 and the Wisconsin Constitution, 
applying the trust to public rights in the waters alone and not to the beds 
of the same. In a state that was formerly considered to have carried the old 
doctrine to the extreme in McLennan v. Prentice (85 Wis. 455, 55 N. W. 
764) (Farnham, Waters, sec. 36a) this seems a desirable innovation in that 
it permits the use of valuable public resources for the interest of the state in 
the promotion of commerce and industry. 


Harry D. Pace. 
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JoINDER IN THE ALTERNATIVE OF DEFENDANTS.—In two recent cases the 
Wisconsin Supreme Court has held that when the plaintiff is in doubt as to 
which of two parties is liable on the cause of action that he has stated in 
his complaint he may join both as defendants claiming relief in the alternative. 
Lukken v. Fransico, 194 Wis. 569, 217 N. W. 404; and Thomson v. C. M. 
and St. P. Ry. 195 Wis. 78, 217 N. W. 927. In the first of these cases 
the plaintiff was the purchaser of a stolen automobile. The car was taken 
from him by an insurance company on behalf of the owner. The plaintiff, 
not knowing who was liable to him, joined as defendants the man from whom 
he had purchased the car, and the officer who had seized it on behalf of the 
insurance company. In the other case, plaintiff sought to recover for a 
shipment of goods which he had ordered, and which were received in a 
damaged condition. Both the shipper and the carrier denied responsibility for 
the damage. Plaintiff made both the carrier and the shipper defendants. In 
each of these cases plaintiff demanded judgment in the alternative. 

Although the plaintiff desired to recover from but one of these defendants, 
the court relying on Section 260.11, Wisconsin Statutes, (1927), held that it 
was proper for the plaintiff to make these persons parties to the action. 

The reliance on that statute directs attention to an unusual situation. Since 
1915 that section has provided in part that, “a plaintiff may join as defendants 
persons against whom the right to relief is alleged to exist in the alternative, 
although recovery against one may be inconsistent with recovery against the 
other.” In the entire time that this has been the law, only one other case in 
which the defendants were so joined has reached the supreme court. De Groot 
v. People’s State Bank, 183 Wis. 594, 198 N. W. 614. That was a suit by the 
purchaser of personal property against the vendor of the property and the 
holder of a mortgage thereon. This mortgage was of doubtful validity. As 
the action against the vendor was for a breach of his warranty, no action 
would lie against him in case the mortgage was invalid. There would however 
be a right to recover from the mortgagee for having prevented a resale of 
the property by exerting his invalid lien. This was held to present an ideal 
situation for alternative relief. 

The purpose of passing this statute was to simplify litigation and make 
it less expensive by permitting controversies between several parties to be 
settled in one suit. The effect of such joinder is to allow many actions to 
proceed to a trial on the facts that would otherwise be bad at the beginning 
because of a misjoinder. If this statute is to be liberally construed so as to 
allow much alternative pleading it will change the law of pleading to a 
considerable extent by opening the field to less definite pleadings. 

Why this statute has been so little used in Wisconsin is not clear. It may 
be that attorneys are reticent about discarding their established notions of 
pleading and adopting the reformed practices, or as is more plausible, this 
statute has been overlooked. This would not be strange as it is an obscure 
amendment tacked on to the old section 2603, now section 260.11, of the 
statutes. 

This attempted reform is not peculiar to Wisconsin, it has been tried in 
several other jurisdictions. All of these have had some difficulty in interpret- 
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ing their statutes due to the fact that, although in theory joinder of parties 
and joinder of causes of action are distinct, yet in practice they overlap; and 
any discussion of the joining of defendants in an action necessarily involves 
a consideration of the causes of action involved in the case. The difficulty 
here chiefly being whether the statute is meant to apply to joinder of parties 
only or to causes of action as well. 

Without such a statute expressly authorizing relief against defendants in 
the alternative it seems clear that it would not be permitted. At Common 
Law when plaintiff was in doubt as against whom he had a cause of action, 
he was compelled to bring separate actions against each of the parties and 
assume the risk of being defeated in both. Casey Pure Milk Co. v. Booth 
Fisheries, 124 Minn. 117, 144 N. W. 450, 51 L. R. A. 640, is an example. 
Plaintiff sued A and B, alleging that in response to an order from A, he 
delivered certain goods, but that he left them by mistake with B. That the 
next day B claimed he had delivered them to A. A denied ever receiving 
them. The plaintiff was not permitted in the same action to allege in the 
alternative the right of recovery against A for breach of his contract to pay 
for the goods, and against B for conversion. Other cases affording good 
opportunity for alternative relief, but where it was not permitted are: Oglesby’s 
Sureties v. State, 73 Tex. 658, 11 S. W. 873, where plaintiff was not per- 
mitted to join as defendants two sureties for the same principal, when it 
could not be determined how much of the defalcation each surety was re- 
sponsible for. In Price v. Virginia-Carolina Chemical Co., 136 Ga. 175, 
71 S. E. 4, the holder of a promissory note was not permitted to join as 
defendants the person liable on the note and who claimed to have paid it 
to the plaintiff’s agent, and the agent who denied receiving payment. And in 
Brown v. I .C. Ry., 100 Ky. 525, 38 S. W. 862, where one of two railroads 
was negligent in carrying a shipment for the plaintiff, he was not permitted 
to name both roads as defendants, even though a statute permitted pleading 
of alternative facts. The court held these alternative facts must be pleaded 
against the same defendant. 

The few cases that have permitted joining of defendants when only one 
was responsible are distinguishable from this general Common Law view in 
that they have, first, either some close relationship, business or otherwise, 
between the parties and a community of interest that requires that all be 
made parties to the action. Thus where two corporations were engaged in 
the same business under virtually the same names, and were controlled by the 
same persons, and the plaintiff was unable to know which corporation he 
had been dealing with, he was allowed to make both corporations defendants. 
Brown and Ferguson Co. v. Paulson, (Tex. Civ. App.), 95 S. W. 617. Or 
second, in some other cases where the action lay in equity the more elastic 
rule as to parties permitted the joinder there. Love v. Keowne, 58 Tex. 191; 
Skipwith v. Hurt, 94 Tex. 322, 60 S. W. 423; Thomason v. Smithson, 7 Port. 
(Ala.) 144; Alexander v. Mercer, 7 Ga. 553. The only other method by which 
the plaintiff could bring in other parties to try and settle the action in one trial 
was to allege if possible that the defendants were jointly liable, and then 
leave it up to the court to exonerate the one who was not responsible. This 
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was often an unsuccessful method, as in Lull v. Fox and Wis. Imp. Co., 19 
Wis. 101. 

England was the first jurisdiction to expressly permit alternative joinder. 
Between 1873 and 1896 the Rules of The Supreme Court of Judicature pro- 
vided that when the plaintiff was in doubt as to which of two defendants was 
liable, he could join both. Order XVI, rules 4, 7, and in rule 1, alternative 
joinder of plaintiffs was provided for. The courts robbed these provisions 
of most of their effect by limiting the joinder to cases in which the causes 
cf action stated against the defendants, or by the plaintiffs, were the same. 
Thus the plaintiff was not permitted to join as defendants two persons occupy- 
ing premises on either side of a road, which was blocked by the actions of 
one or the other or both. The court stated that there were separate causes of 
action stated against each defendant, and rule 4 does not apply in such a 
case. Sadler v. Great West. Ry., [1896] A. C. 450-H. L. The same ruling 
was made in respect to the joinder of plaintiffs in Smurthwaite v. Hannay, 
[1894] 63 L. J. Q. B. 737. 

In 1896 the Rules of Practice were changed so that now rule 1 of Order 
XVI (the alternative joinder of plaintiff's rule) expressly provides that the 
causes of action need not be the same. Since this change the courts have 
been liberal in permitting alternative pleadings, and in the case of defendants 
as well as plaintiffs, although there was no change in that part of the order 
which deals with defendants. Sanderson v. Blyth, [1903] 2 K. B. 533; 
Bullock v. Gen. Omnibus Co., [1914] 1 K. B. 264-C. A.; Oesterrichische 
Export A. G. v. British Indemnity Co., [1914] 2 K. B. 747-C. A.; In Re Beck, 
87 L. J. N. S. 335: Payne v. British Time Recorder Co., [1921] 2 K. B. 1; 
Hummerstone v. Leary, 1921 2 K. B. 664. There appears to be a limitation 
yet imposed, namely, the causes of action must arise from the same transactions 
and involve a common question of law. Thompson v. London Co., [1899] 1 
Q. B. 840; Munday v. South Metropolitan Electric Co., 29 Times L. R. 346. 

The first of the five American jurisdictions that have adopted alternative 
joinder by statute was not as might be expected one of the code states, but 
rather the Common Law state of Rhode Island. The English rule was copied 
as it stood before 1896, and became Section 240, Court and Practice Act. 
(1905), Section 4868, Gen. Laws, (1923). The Rhode Island court has con- 
sistently adhered to the English decisions prior to the change of 1896, and 
which did not permit alternative joinder when the causes of action were not 
the same. Phenix Iron Foundry vy. Lockwood, 25 R. I. 556, 45 Atl. 546; 
Besharian v. R. I. Co., 41 R. I. 94, 102 Atl. 807; McGinn v. Comstock, (R. I.), 
106 Atl. 222; Mason v. Copeland, 27 R. I. 232, 61 Atl. 650; Lally v. Ventrone, 
— R. I. —, 120 Atl. 161; Haley v. Calef, 28 R. I. 332, 67 Atl. 323. 

Section 155, Connecticut Practice Book (1922) provides, that persons 
may be joined as defendants against whom the right to relief is alleged in 
the alternative, though recovery against one may be inconsistent with recovery 
against the other. In view of this section the plaintiff was permitted to join 
as defendants a corporation and the president of the corporation, who had 
represented himself its agent. Eames and Co. v. Mayo, 93 Conn. 479, 106 
Atl. 825. Alternative joinder was also permitted in U. S. v. Union Metallic 
Cartridge Co., 265 Fed. 349. 
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New Jersey authorizes alternative joinder subject to Rules of Court. 
N. J. P. L. (1912) p. 378, section 6. Cases have been infrequent, but the 
joinder was permitted in Crouse v. Perth Amboy Publishing Co., 85 N. J. L. 
476, 89 Atl. 1003. 

The New York statute, section 211-213, Civil Practice Act of 1920 was 
taken from the English Rules of Practice and is quite similar to those rules, 
except that the legislature failed to see the intimate relation between causes 
of action and parties, and provision was not made for the joining of causes 
of action. The commissioners in drawing up the law appended a note stating 
the typical situation for alternative joinder would be in the case where one 
has relied on the representations of a professed agent, and later the supposed 
principal denies the agency. Such a case arose in Jamison v. Lamborn, 207 
App. Div. 375, 202 N. Y. Supp. 113. Relief in the alternative was granted. 
In the supreme court and appellate division cases adopting the liberal English 
view towards joinder have been numerous. Some of these are: First Con- 
struction Co. v. Rapid Transit, 203 N. Y. Supp. 359; Zenith Bathing Pavilion 
v. Fair Oakes S. S. Corp., 207 N. Y. Supp. 306; but as in England relief was 
limited to causes of action that arose from the same transaction. Klein v. 
Betzhold, 197 N. Y. Supp. 501; Sherlock v. Manwaren, 208 App. Div. 538, 
203 N. Y. Supp. 709. 

It is to be noted that none of these cases reached the Court of Appeals. 
In 1925, that court appeared to revert back to a narrow construction of the 
rule. Ader v. Blau, 241 N. Y. 7, 148 N. E. 771, 41 A. L. R. 1216. This case 
was an action by an administrator against two defendants for causing the 
death of his intestate. One had negligently erected a picket fence on which 
the deceased was injured. The other, a physician had negligently treated the 
injuries. The court did not permit both of these causes of action to be 
pleaded in the same complaint as being inconsistent and contradictory. Section 
258 of the Code of Civil Procedure provides, “It must appear on the face of 
the complaint that all the causes of action so stated are consistent with each 
other. If this section be narrowly construed it leaves little room for the 
operation of sections 211-213. It is hard to imagine a situation requiring 
alternative relief in which the causes of action stated against the several de- 
fendants could be consistent. They are necessarily contradictory to each other. 
The allegations in the complaint must state that each of the defendants is 
liable, whereas in reality, only one of them is so liable. The purpose of the 
statute is to permit just such inconsistent statements when it is desirable to 
settle the controversy as to all the parties in the same action. 

It is hard to account for the apparent discrepancy between Ader v. Blau 
and the other New York decisions. See note 41 A. L. R. 1216. In two cases 
before the supreme court since Ader v. Blau, joinder in the alternative was 
held proper. Cuban-Canadian Sugar Co. v. Arbuckle, 215 N. Y. Supp. 176; 
and Kalm v. Westmoreland, 221 N. Y. Supp. 9. These were distinguished from 
Ader v. Blau, in that in that case there were two separate acts of negligence 
alleged against two separate defendants. It would seem that section 258 may 
be regarded as applying only when both defendants are charged with separate 
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acts, not when they are charged with doing a single act of injury to the 
plaintiff ; that in such case they may be joined in the alternative. 

A recent Kentucky case has brought out one thing that must be borne 
in mind when considering the question of causes of action. Where the peti- 
tion contains alternative allegations, each alternative must present matter 
sufficient in law to constitute a cause of action complete in itself, if each 
alternative does not present such a cause of action, then a demurrer to the 
pleading must be sustained. Farmer’s Bank v. American Surety Co., 205 
Ky. 177, 265 S. W. 505. This decision was made in construing the Kentucky 
statute permitting alternative pleading of facts, but it would seem that it 
would apply with equal force to alternative pleading of parties. 

As the Wisconsin statute expressly provides that the recovery against 
one defendant may be inconsistent with recovery against the other, the problem 
arising in Ader v. Blau should not trouble the Wisconsin court. However 
in De Groot v. People’s State Bank, supra, another question was raised. Sec- 
tion 263.04, then section 2647, of the statutes provides that, “the causes of 
action so united in one complaint must affect all the parties to the action.” 
Obviously this cannot be complied with in a complaint alleging alternative 
relief. As only one of several defendants is liable, the cause of action stated 
does not affect the other parties. If section 260.04 is to be interpreted literally 
it would render section 260.11 meaningless. But as the court pointed out in 
the De Groot Case, these sections were both added to the statute at the same 
time, and therefore the Legislature cannot be deemed to have meant this 
section to be without effect, therefore this creates an apparent exception to the 
rule of Section 260.04, and in cases where the defendants are joined in the 
alternative, it would seem that the causes of action stated in the complaint 
need not affect all of the parties, in the sense that such requirement is necessary 
in the joinder of causes of action. 

A consideration of the decisions in the jurisdictions permitting alternative 
joinder of defendants admits of the conclusion that there are two types of 
such statutes. Though these have the same aim, the results are different. 
One as in England, in which the convenience of the court and the parties is the 
criterion of whether joinder will be permitted. The other as in New York 
and Rhode Island where the joinder cannot take place unless the causes of 
action are the same. The criterion here is not so much the convenience of 
the parties as it is the interest the parties have in the action. As the Wis- 
consin rule was borrowed from the English Practice Rules and with the 
purpose of preventing unnecessary litigation, it would appear the more liberal 
view should be followed, that of the English courts. In the three cases that 
have thus far come before the Wisconsin Court, a liberal interpretation of 
the statute has been consistently given. This would seem to be a step in the 
right direction. The subject of joinder is a procedural matter and should 
be merely a means to an end. The test should be how best to promote justice, 
and the courts should be permitted a maximum of freedom in permitting a 
joinder if it is desirable and convenient that the issue be disposed of in one 
action. 

KennETH FE. WortTHING. 
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SPECIFIC PERFORMANCE—-WHAT CONSTITUTES A PArT PERFORMANCE SuF- 
FICIENT TO TAKE AN OrAL Contract Out oF THE STATUTE OF FrAups.—In 
the recent case of Marshall & Illsley Bank v. Schuerbrock, 195 Wis. 203, 
217 N. W. 416, the defendant set up as a defence to an action of ejectment an 
equitable counterclaim for specific performance of an alleged oral promise, 
made in 1904 and since often repeated, by which defendant’s deceased brother 
promised to purchase and convey to her a house in consideration of having 
been cared for by her since 1891 as a member of her family, and in con- 
sideration of her continuing to render such services during the remainder of 
his life. Deceased purchased the premises in question in 1920 and there lived 
with the defendant, being cared for as a member of her family, until his 
death. The trial court found that the defendant had been given possession 
of the premises, and that she had managed them, with the consent of the 
decedent, as her own. 


The supreme court held that the defendant had not satisfactorily estab- 
lished the existence of the oral contract; that the joint occupation of the 
premises by the defendant and her family and the deceased did not justify the 
finding of the lower court that the defendant was in possession of the premises, 
and, that personal services in reliance on an oral contract to convey realty, 
although such services be of a personal or peculiar nature, do not constitute 
part performance sufficient to take an oral contract out of the statute of frauds. 

Oral contracts dealing with realty are void under section 240.06 of the 
Wisconsin statutes, but the effect of this section is materially qualified by 
section 240.09 which provides that the powers of court to compel specific per- 
formance of agreements where there has been a part performance of such 
agreements is not to be construed as abridged by section 240.06. 

The courts are by no means agreed as to the nature of the acts which 
constitute a sufficient part performance of an oral agreement to come within 
statutes similar to section 240.09 of the Wisconsin statutes. 

The purpose of the majority of American courts in applying the doctrine 
of part performance is to prevent one party to a partly executed oral contract 
from committing an “equitable fraud” upon the other party, by interposing 
the statute of frauds. The ground of equitable interference which is usually 
given is well stated in Story’s “Equity Jurisprudence,” section 765, quoted in 
Seemon v. Ascherman, 51 Wis. 678, 37 Am. Rep. 849, 8 N. W. 818. “Courts 
of equity will enforce a specific performance of a contract within the statute 
where the parol agreement has been partly carried into execution. The dis- 
tinct ground upon which courts of equity interfere in cases of this sort is, 
that otherwise one party would be able to practice a fraud upon the other, and 
it could never be the intention of the statute to enable any party to commit 
such a fraud with impunity.” 

To obtain this equitable intervention, it is necessary that the acts relied 
upon as constituting part performance should have been performed in good 
faith, for the purpose of carrying out the oral agreement, and that the oral 
contract be certain in its terms and clearly proved. Bowen v. Warner, 1 Pin. 
600; Blanchard v. McDougal, 6 Wis. 167, 70 Am. Dec. 458; Knoll v. Harvey, 
19 Wis. 99; Tiernan v. Gibney, 24 Wis. 190; Hibbert v. MacKinnon, 79 Wis. 
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673, 49 N. W. 21; Eckel v. Bostwick, 88 Wis. 493, 60 N. W. 784; Dewey v. 
Spring Valley L. Co., 98 Wis. 83, 74 N. W. 565; Park v. M. St. P. & S. M. R. 
Co,. 114 Wis. 347, 89 N. W. 532; J. L. Gates Land Co. v. Ostrander, 124 Wis. 
287, 102 N. W. 558; Russell v. Fish, 149 Wis. 122, 135 N. W. 531; Wege v. 
Boehm, 184 Wis. 215, 199 N. W. 210; Fontaine v. Riley, 189 Wis. 226, 207 
N. W. 256: Trout v. Ogilvie, 41 Cal. App. 167, 182 Pac. 333; McEvoy vy. 
Brooks, 89 N. J. Eq. 37, 103 Atl. 403; Wooley v. Stewart, 222 N. Y. 347, 
118 N. E. 847; Roberts v. Templeton, 48 Ore. 65, 80 Pac. 481, 3 L. R. A. 
(N. S.) 790. This requirement was clearly expressed by the court in Wooley v. 
Stewart, supra. “The acts must be so clear, certain, and definite in their 
object and design as to refer to a complete and perfect agreement of which 
they are a part execution, must be unequivocal in their character, and must 
have reference to the carrying out of the agreement.” And in Fontaine v. 
Riley, supra, it was declared that, “Where an oral contract for the purchase 
of real estate is relied on in an action for specific performance, all of the 
essential terms of the contract must be proven by clear, satisfactory and con- 
vincing evidence.” 

The doctrine of the majority of states is that where personal services are 
rendered in reliance upon an oral agreement to convey lands, specific per- 
formance of the oral agreement will be denied where the services rendered are 
not of unusual character, or the value of such services can be compensated for 
in money. Such services are not sufficient as acts of part performance of the 
oral agreement. Hoyt v. Thomas, 58 Cal. App. 14, 207 Pac. 1038; Cooper v. 
Colson, 66 N. J. Eq. 328, 105 Am. St. Rep. 660, 58 Atl. 337; Newbold v. 
Michael, 110 O. S. 588. 144 N. E. 715; Horn v. Ludington, 32 Wis. 73. The 
value of such services may be recovered in quantum meruit. Grant v. Grant, 
63 Conn. 530, 29 Atl. 15; Wallace v. Long, 105 Ind. 522, 5 N. E. 666; Sutton 
v. Rowley, 44 Mich. 112, 6 N. W. 216; Clark v. Davidson, 53 Wis. 317, 10 
N. W. 384; Cohen v. Stein, 61 Wis. 508, 21 N. W. 514; Koch v. Williams, 
82 Wis. 186, 52 N. W. 257; Martin v. Martin’s Estate, 108 Wis. 284, 84 
N. W. 439. In Wallace v. Long, supra, the court said: ‘Where services have 
been performed in consideration of property to be conveyed, if the contract 
is not enforceable by reason of the statute of frauds, the action is on a quantum 
meruit to recover the value of the services.” 


If, however, the services are of unusual character, and the party rendering 
them in the execution of the agreement has been placed in a position where he 
does not have an adequate remedy at law, then some courts, upon the theory 
that it would be an unconscionable hardship to deny relief, will compel specific 
performance. Sears v. Redick, 211 Fed. 856; Fred v. Asbury, 105 Ark. 494, 
Warren v. Warren, 105 Ill. 568; Schoonover v. Schoonover, 86 Kans. 487, 
121 Pac. 485, 38 L. R. A. (N. S.) 752; Taylor v. Holyfield, 104 Kans. 587, 
180 Pac. 208; Colby v. Street, 146 Minn. 290, 178 N. W. 500; Sutton ¥. 
Hayden, 62 Mo. 101; Best v. Grolapp, 69 Neb. 811, 96 N. W. 641; Teske v. 
Dittberner, 70 Neb. 544, 98 N. W. 57. This rule was clearly stated in Sutton 
v. Hayden, supra: “There are things which money cannot buy: a thousand 
nameless and delicate services and attentions, incapable of being the subject of 
explicit contract which money, with all its peculiar potency, is powerless to 
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purchase. The law furnishes no standard whereby the value of such services 
can be estimated, and equity can only make an approximation in that direction 
by decreeing the specific execution of the contract.” 

Wisconsin and a few other states have expressly repudiated this doctrine, 
and have accepted the hard and fast rule followed in England to the effect 
that the rendering of services of however personal or peculiar a character does 
not take an oral contract out of the statute, regardless of the fact that the 
refusal may result in a great injustice and hardship to the plaintiff. Maddison 
v. Alderson, 8 App. Cas. 467; Austin v. Davis, 128 Ind. 472, 26 N. W. 890, 
12 L. R. A. 120; Burns v. McCormick, 233 N. Y. 230, 135 N. E. 272; Ellis v. 
Carey, 74 Wis. 176, 43 N. W. 252, 4 L. R. A. 55; Martin v. Martin’s Estate, 
supra; Rodman v. Rodman, 112 Wis. 378, 88 N. W. 218. In this connection, it 
was said in Rodman v. Rodman, supra: “This court has certainly taken the 
ground that an oral agreement to devise lands in consideration of services to 
be performed is not taken out of the statute of frauds by the mere perform- 
ance of the services although they be of a personal nature.” And in Martin 
v. Martin’s Estate, supra, it was declared by the court, that: “We are aware 
that an oral contract similar to the one before us (an oral contract for the 
conveyance of land in consideration of personal services) is not void in some 
jurisdictions, but may be specifically enforced on the ground of partial per- 
formance, Wright v. Wright, 99 Mich. 150, and cases cited. It is enough to 
say, however, that this court has not adopted that rule.” 

The English courts have consistently held that taking possession of the 
land by the vendee, to the knowledge and with the consent of the vendor, is a 
sufficient act of part performance to satisfy the statute, although such possess- 
ion is not accompanied by payment or by any improvements made upon the land. 
Clerk v. Wright, 1 Atk. 12; Lacon v. Mertins, 3 Atk. 1, 26 Eng. Reprint, 803; 
Cole v. Pilkington, L. R. 19 Eq. 174, 23 Wkly. Rep. 41; 36 Cyc. 652. In 
Ungly v. Ungly, L. R. 4 Ch. Div. 73, it was decided that taking possession of 
a house, which was given in contemplation of marriage, is sufficient to satisfy 
the statute. The court said that if the possession were but for an hour only 
it would be enough. This doctrine is supported by the English courts on the 
principle, that without referring the possession to the agreement, the party 
admitted in possession would be a trespasser, and as such could be driven off, 
or be held liable for having taken possession of the land. Morphett v. Jones, 
1 Swanst. 172; Lester v. Foxcroft, Colles, 108; 36 Cyc. 653. 

The American courts have not been inclined to follow the English “tres- 
pass” theory, under which possession alone is held sufficient, but have been 
swayed by the theory that it would be unconscionable to allow one who 
had put another in a difficult position to escape the fulfillment of his 
obligation under cover of the statute. Price v. Wallace, 224 Fed. 576; Kinsell 
v. Thomas, 18 Cal. App. 583, 124 Pac. 220; Boardman v. Bubert, 325 Ill. 38, 
155 N. E. 784; Chapel v. Chapel, 132 Minn. 86, 155 N. W. 1054; Keilly v. 
Severson, 149 Wis. 251, 135 N. W. 875; Papenthein v. Coerper, 184 Wis. 156, 
198 N. W. 391. This has resulted in considerable confusion in the Americatt 
courts. Pomeroy, “Specific Performance” (1926) section 115. The minority 
view is that the taking of possession of the land, without any other act or 























































VOIMAAY xed 


Ret Tes 


SAS 22 








SS CORE 


seed 


OLS 32 


Set ee 


NOTES — RECENT CASES 49 


part performance is sufficient. Ashcraft v. Tucker, 136 Ark. 447, 206 S. W. 
896; Bradley v. Loveday, 95 Conn. 315, 119 Atl. 147; Emery v. Dana, 76 N. H. 
483, 84 Atl. 976; See also, note on Price v. Lloyd, 31 Utah 86, 86 Pac. 767, in 
8 L. R. A. (N. S.) 870. Mere continuance in possession under an oral agree- 
ment to renew a lease, or to convey, ordinarily is not considered sufficient. 
Muir v. Bartlett, 78 N. H. 313, 99 Atl. 553; Blanchard v. McDougal, supra; 
Knoll v. Harvey, supra. However, it has been held that in cases of exceptional 
hardship, as where the party in possession has formally given up certain 
rights in reliance on the oral agreement, continuance in possession under the 
oral agreement will justify equitable intervention. Fisher v. Moolick, 13 Wis. 
321; Paine v. Wilcox, 16 Wis. 202; Cutler v. Babcock, 81 Wis. 195, 51 N. W. 
420. 

The Wisconsin supreme court has indicated that taking possession, in pur- 
suance of the oral contract, is a sufficient ground for specific performance, but 
these statements can hardly be considered more than obiter dictum as in the 
cases in which this rule is announced, other acts, such as payment, or improve- 
ments, besides possession, appear. Blanchard v. McDougal, supra; Smith v. 
Finch, 8 Wis. 245; Brandeis v. Newstadl, 13 Wis. 142; Horn v. Ludington, 
supra; Cameron v. Austin, 65 Wis. 652, 27 N. W. 622; Harney v. Burhams, 
91 Wis. 348, 64 N. W. 1034; Keilly v. Severson, supra; Papp v. Swankee, 68 
Wis. 364, 31 N. W. 916 Cf.; Krueger v. Groth, 190 Wis. 387, 209 N. W. 772. 
As the court said, in Papp v. Swankee, supra, quoting from Smith v. Finch, 
supra: “It is only in cases where the defendant would be enabled to practice 
a fraud upon the complainant unless the contract is specifically executed that 
a court of equity will interfere. If the purchaser has gone into possession of 
the land so as to render him liable as a trespasser if the agreement is held void, 
the court will enforce performance.” 

The authorities appear to be well in accord on the proposition that payment 
of a sum under an oral contract, standing alone, does not constitute a part 
performance warranting specific performance. The courts explain this rule 
on the ground that equity will intervene only where the parties cannot be 
restored to their original position except by equitable aid, and, accordingly, 
where there has been merely a payment of money, an action at law for the 
recovery of such money will give complete restoration. Cooley v. Miller, 156 
Cal. 510, 105 Pac. 981; Rogan v. Arnold, 233 Ill. 19, 84 N. E. 58; Milholland 
v Payne, 218 N. Y. 675, 113 N. W. 1061; Palmetto Fire Insurance Co. v. 
Fausler, 143 Va. 884, 129 S. E. 727. 

It appears equally well settled that the payment of the purchase money, 
in whole or in part, plus the taking of possession of the land included in the 
oral contract, is a sufficient part performance to enable a party to obtain 
specific performance. Blanchard v. McDougal, supra; Jones v. Pease, 21 Wis. 
652; Ingles v. Patterson, 36 Wis. 373; Littlefield v. Littlefield, 51 Wis. 23, 
7 N. W. 773; McWhinne v. Martin, 77 Wis. 182, 46 N. W. 118; Frede v. 
Pflugradt, 85 Wis. 119, 55 N. W. 159; Bartz v. Paff, 95 Wis. 95, 69 N. W. 
297; Hede v. Thorsgaard, 98 Wis. 11, 73 N. W. 567; Henrikson v. Henrikson, 
143 Wis. 314, 127 N. W. 962; Wilke v. Miller, 171 Ill. 556, 49 N. E. 484; 
Wayne v. Butterfield, —— S. D. ——, 210 N. W. 663. 
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There seems to be no question but that the taking of possession of the 
land in reliance on the oral agreement, and the making of valuable and 
permanent improvements upon the land is always sufficient to remove the 
oral contract from the statute of frauds. Fery v. Pfeiffer, 18 Wis. 510; 
Henrickson v. Henrickson, supra; Ingles v. Patterson, supra; Seeman v. 
Ascherman, supra; Wall v. M. St. P. & S. S. M. R. Co., supra; McWhinne v. 
Martin, supra; Kipp v. Laun, 146 Wis. 591, 131 N. W. 418; Booker v. 
Slathaar, 167 Wis. 196, 167 N. W. 261; Halligan v. Frey, 161 Ia. 185, 141 
N. W. 944, 49 L. R. A. (N. S.) 112, and note; Burgess v. Burgess, 316 Il. 
19, 137 N. W. 403. For a discussion of the theory and acts upon which courts 
will grant specific performance of an oral contract of adoption, see Heath v. 
Cuppel, Administratrix, 163 Wis. 62, 157 N. W. 527; Winke v. Olson, 164 
Wis. 427, 157 N. W. 527. 

It is evident, from a study of the cases, that the courts do not intend 
to use the doctrine of part performance as a means of destroying the statute 
of frauds, but only to prevent such a use being made of this statute as to turn 
it into an instrument of “constructive fraud.” In view of this, the courts 
are justified in demanding that one who desires specific performance of an 
oral contract shall establish by clear and positive proof, acts done by him in 
pursuance of the oral contract, which prove that if the court will not compel 
the defendant to perform specifically, the equitable obligation which rests 
upon him, a virtual “fraud” will result. 

The position taken by Professor Pomeroy, and widely followed by the 
American courts, that the doctrine of part performance is based on “equitable 
fraud” is disputed and criticized by Dean Pound in “The Progress of the Law,” 
1918-1919 (1920), 33 Harvarp Law Review 929, 943, in which he contends 
that taking cases out of the statute of frauds by part performance is an 
anomaly, and, accordingly, that the application of this doctrine should be 
limited by the courts. See also, 2 “Page on Contracts” sections 1371, 1387, 
1388; 1 “Williston on Contracts,” section 494. It is interesting to note, in 
connection with the view of Dean Pound, that the doctrine of part perform- 
ance was first stated in Butcher v. Stapely, 1 Vern. 363, (1685) by Lord 
Chancellor Jefferies, who is said to have been “very poorly furnished for 
presiding in chancery.” For an account of his career as a Lord Chancellor, see 
Lord Campbell’s “Lives of the Lord Chancellors,” Vol. 3, 591. 

The conclusion arrived at by the Wisconsin supreme court in the instant 
case, seems in keeping with the general trend of the majority of the American 
courts and with the view favored by Dean pound,—that the courts limit the 
acts which might be construed a sufficient part performance—since the services 
rendered were probably not of unusual character; could be adequately com- 
pensated for in money, and did not unequivocally point to the existence of a 
contract relating to the specific property in question. The effect of the statute 
of limitations on the recovery of compensation is perhaps adventitious and 
irrelevant. Warren v. Warren, supra. However, the writer cannot agree with 
the position taken by the Wisconsin court in refusing to grant specific per- 
formance in those cases where the services are clearly of unusual character, 
and of the sort for which pecuniary compensation cannot be estimated. In 
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view of the fact that most jurisdictions, including Wisconsin, have accepted 
as the basis of the doctrine of part performance, “equitable fraud’—Seeman 
v. Ascherman, supra; Papenthein v. Coerper, supra—it would appear that ren- 
dering peculiar services for a period of years; the value of which cannot be 
estimated by any pecuniary standard, should be considered a sufficient act of 
part performance. See 32 Yate Law Journat 89. Cf. Cutler v. Babcock, 
supra. 
Puitip WEINBERG. 


SCIENTER (IN MISREPRESENTATIONS INDUCING A CONTRACT) AS AN ELE- 
MENT OF A CAUSE OF ACTION FOR DAMAGES OR SuIT For Resctssion.—In all 
jurisdictions a person is liable in deceit when he makes representations of fact, 
material to the contract, which are relied on by the other party to his damage, 
when the speaker knew of the falsity of his statements or spoke recklessly. 

“To entitle plaintiff to recover it must be shown—that its falsity was either 
known to the speaker, or the representation was made with such reckless indiffer- 
ence to truth as to be equivalent to actual knowledge.” Schnader v. Brooks, 
i150 Md. 52, 132 Atl. 381. In accord are: Dumas v. Ware and Harper, 143 
Ga. 212, 84 S. E. 538; Peake v. Thomas, —— Ky. ——, 300 S. W. 885; Clark 
v. Giacomini, 78 Colo. 551, 243 Pac. 620; Tremaine Alfalfa Ranch and Milling 
Co. v. Carmichael, Ariz. ——, 259 Pac. 884; Callahan v. Jursek, 100 Conn. 
490, 124 Atl. 31; Tyer v. Caldwell, 114 Okla. 13, 242 Pac. 760; and Palmberg v. 
City of Astoria, 112 Ore. 353, 228 Pac. 107. 

Some jurisdictions make a separate rule where the defendant, though 
actually ignorant of the falsity of his statements, was in a position to know 
whether or not he spoke truthfully; in this situation he is absolutely liable for 
any statements that are in fact false. A misrepresentor of the income of his 
hotel, Goar v. Belinder, 213 Mo. App. 330, 249 S. W. 977; one who stated 
a false balance on hand, Turner Agency v. Pemberton, 38 Ida. 235, 221 Pac. 
133; a vendor who misrepresented real property, Lundy v. Hazlett, —— Miss. 
, 112 So. 591; were held to be in a position to know. The rule is applied 
generally where the speaker must have known the facts in the ordinary course 
of his business, and it would seem therefore to be a variety of recklessness 
rather than a separate rule. New Hampshire permits recovery on the theory 
of negligence in this situation, Marwell v. Brackett, Lunt, and Shaw Co., 80 
N. H. 236, 116 Atl. 34. Ohio follows the rule in Atkinson v. Bradock, 14 
Ohio App. 205, but an actual intent to deceive is said to be essential in 
Strauss v. Boyd, 22 Ohio App. 379, 153 N. E. 877. 

Some jurisdictions are committed to a somewhat broader rule. “We hold 
it a question for the jury whether the defendant’s representation, taken as a 
whole, makes a case of ‘positive assertion as of his own knowledge.’ That 
question answered in the affirmative by the jury would require a verdict for 
the plaintiff.” Jeffries v. Stromme, 164 Minn. 45, 204 N. W. 541. In accord 
are Whaley v. Niven, ——- Ark. , 1S. W. 2d 3; McCabe v. Desnoyes, 20 
S. D. 581, 108 N. W. 341; Richards v. Foss, —— Me. ——, 139 Atl. 231; 
Alpine v. Friend Bros., 244 Mass. 138 N. E. 553; McAllister v. Benjamin, 
96 Vt. 475, 121 Atl. 263; Berlin Construction Co. v. Hoops, 173 N. Y. S. 117; 
and National Bank of Pawnee v. Hamilton, 202 Ill. App. 516. In these cases 
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the defendant is liable although he may have some information on the subject 
and an honest belief in its truth. The liability arises from his having stated 
a fact as true of his own knowledge, what was merely a matter of opinion. 
In Boysen v. Peterson, 203 Ia. 1073, 211 N. W. 894, the court states as 
separate ways of proving scienter that the plaintiff may show that the de- 
fendant was in a position to know, or that he made the statement as of his 
own knowledge. In accord are Watson v. Jones, 41 Fla. 241, 25 So. 678; and 
Horton v. Tyree, —— W. Va. —, 139 S. E. 737. 

In some jurisdictions there is absolute liability for false representations. 
Between the parties to an agreement “any representations which are false in 
fact and actually deceive the other and are relied on by him to his damage 
are actionable, irrespective of whether the speaker acted in good faith in 
making them.” Rosenberg v. Cyrowski, 227 Mich. 508, 198 N. W. 905. This 
rule puts on the representor the burden of damages resulting from reliance 
on his false representations. The only question after proof of the falsity of the 
statement is whether the plaintiff had a right to rely on it. The theory is that 
even one who has made a thorough investigation before he stated a fact, should 
respond in damages since he has made a misrepresentation of fact on which 
the plaintiff has acted to his damage. In accord are Williams v. Hume, 83 
Ind. App. 608, 149 N. E. 355; Pellette v. Mann Auto Co., 116 Kan. 16, 225 





Pac. 1067; Peterson v. Schaberg, Neb. ——, 217 N. W. 586; White v. 
Carlton, —— Tex. Civ. App. ——, 277 S. W. 701: McDaniel v. Crabtree, 143 
Wash. 168, 254 Pac. 1091; and Edmundsen v. Mullen, —— Ala. , 110 





So. 391. 

In equity it has long been the rule that one who relies on misrepresenta- 
tions of facts may rescind the agreement on learning of their falsity, provided 
that the rights of third innocent parties have not intervened. Lorenzen v. 
Langman, —— Ia. ——, 216 N. W. 768: Blau v. Public Service Tire Co., 90 
N. J. Ch. 279, 102 Atl. 664; Bloomquist v. Farson, 222 N. Y. 375, 118 N. E. 
855; and Brown v. Binney, 1 Pa. St. 432. The jurisdiction of equity in cases 
of misrepresentation is very broad and purposely not limited. “Fraud in 
equity includes all acts, omissions, and concealments which involve a breach 
either legal or equitable duty, trust, or confidence justly reposed,....” Moore 
v. Crawford, 130 U. S. 122, quoted from 1 Story Eq. Sec. 187. 

In Wisconsin the court has permitted the plaintiff to recover both in law 
and equity on proving that the defendant made a false representation on which 
the plaintiff had a right to rely, and did rely to his damage. Although the 
result of the cases is to put absolute liability on the representor, the court often 
uses language stating the rule of each particular case as narrowly as the facts 
permit. The speaker is liable in some cases because he was reckless, or 
because he represented a fact as true of his own knowledge which was in 
fact false. Middleton v. Jerdee, 73 Wis. 39, 40 N. W. 629; Montreal River 
Lumber Co. v. Mihills, 80 Wis. 540, 50 N. W. 507; Cameron v. Mount, 86 
Wis. 477, 56 N. W. 1094; Porter v. Beattie, 88 Wis. 22, 59 N. W. 497; 
Rogers v. Rosenfeld, 158 Wis. 285, 149 N. W. 33; First National Bank v. 
Hackett, 159 Wis. 113, 149 N. W. 703; and Bechmann v. Salzer, 168 Wis. 277, 
69 N. W. 279. In other cases the plaintiff recovered when he showed that 
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the defendant was in a position to know the falsity of his representations. 
Cotshausen v. Simon, 47 Wis. 103, 1 N. W. 473; Beetle v. Anderson, 98 Wis. 
5,73 N. W. 560; Hart v. Moulton, 104 Wis. 349, 80 N. W. 599; and Wilgrube 
v. Nast, 178 Wis. 535, 190 N. W. 451. Where the defendant is a vendor 
of real estate he is bound to know whereof he speaks, and is liable if he 
misrepresents his property even by mistake. Bird v. Kleiner, 41 Wis. 134; 
Davis v. Nuzum, 72 Wis. 439, 40 N. W. 497, 1 L. R. A. 774; Castenholz v. 
Heller, 82 Wis. 30, 51 N. W. 432; Krause v. Busacker, 105 Wis. 350, 81 
N. W. 406; Kremsreiter v. Boddenhagen, 169 Wis. 515, 173 N. W. 295; 
Ohrmundt v. Spiegelhoff, 175 Wis. 214, 184 N. W. 692; and De Swarte v. 
First National Bank of Wauwatosa, 188 Wis. 455, 206 N. W. 887. 

In Cotzhausen v. Simon, supra, the court said that, “if the representa- 
tions were material and false, and the defendant knew, or had the means of 
knowing, or ought to have known that they were untrue, . . . and plaintiff 
relied on them as being true, and was damaged thereby, it is immaterial 
whether the defendant made the representations willfully or intentionally, or 
not; for he had no right to make even a mistake in facts so material to the 
contract, . . . and in the application of this principle there is no difference 
between actions at law for damages and suits in equity to rescind or set aside 
the contract.” 

In Palmer v. Goldberg, 128 Wis. 103, 107 N. W. 478, the defendant had 
misrepresented the value of a note and plaintiff sued for damages upon dis- 
covering that it was valueless. Mr. Justice Marshall said in the course of 
his opinion: “The element ‘knew or ought to have known’ of the falsity 
of his representations is somewhat misleading . . . ‘ought to have known’ has 
reference merely to the idea that no one should make, in contractual negoti- 
ations, representations of fact to induce another to act so that injury might 
result to him in case the representations be untrue, unless he knows whereof 
he speaks. So he is in law held as an indemnitor for the damages caused by 
his conduct, regardless of whether he knew, or in exercise of ordinary care 
might have known, the truth of the matter. The duty to know in such a case 
is positive, nothing can excuse it.” This case is approved of in several later 
cases, among them the cases of Ohrmundt v. Spiegelhoff, supra, and DeSwarte 
v. First National Bank of Wauwatosa, supra, where the real property rule 
was applied. It is in full accord with the Michigan case, Rosenberg v. 
Cyrowski, supra. Under it all misrepresentations of material facts are action- 
able, and the only question after proof of the falsity of the representation is 
whether the plaintiff had a right to rely on it. It would seem that this 
case applies the rule of absolute liability to cases dealing with misrepresenta- 
tions of choses in action as it was already applied to real property, and its 
language is broad enough to cover personal property as well. 

Currrorp H. HERLACHE. 


CorPORATIONS—SOLE STOCKHOLDER—PIERCING THE CorPORATE VEIL TO 
DETERMINE NO INCOME RESULTED TO THE STOCKHOLDER IN THE ORGANIZATION 
oF A CorporATION.—In the case of Miller v. Tax Commission of Wisconsin, 
195 Wis. 219, 217 N. W. 568, the plaintiff had entered upon the construction 
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of a cold storage warehouse upon property along the right of way of the Soo 
Railroad Company, which he held under a lease, with a view of engaging in 
the cold storage warehouse business. Before the warehouse was completed, as 
a matter of convenience in carrying on said proposed business, plaintiff or- 
ganized a corporation under the laws of the state of Wisconsin under the 
name of S. Miller Cold Storage Co., with an authorized capital stock of 
$200,000. He transferred the warehouse to this corporation in exchange for 
the entire capital stock and its note in the sum of $10,000. He expended in 
the completion of the warehouse $155,764.77. He was assessed an income tax 
upon the difference between that amount and $210,000, the face or par value 
of the stock received by him from the corporation plus the $10,000 note. 
Plaintiff paid under protest and brought this action under the provisions of 
section 71.155, of the Wisconsin Statutes, to review the assessment made by 
the Tax Commission. The circuit court sustained a demurrer to the com- 
plaint. On appeal, the State Supreme Court reversed the decision. 

In reversing the decision of the circuit court, Mr. Justice Owens said: 
“Granting that the transaction here in question was a sale, in form, was it 
a sale in substance? What plaintiff did was to incorporate his business. All 
of the property acquired by the corporation was transferred to it by the 
plaintiff, and the plaintiff received all of the authorized stock of the company. 
Manifestly he exercised the same control over the property through his owner- 
ship of all the stock in the corporation that he had exercised before. The 
value of the stock received by him represented nothing more than the value 
of the property which he had conveyed to the company. He had not conducted 
any cold storage business; he had established no good will. The assets of the 
corporation represented the bare physical property which he had transferred 
to it. His wealth represented by the stock of the corporation was exactly 
equivalent to the value of the property which he had conveyed to the corpora- 
tion. Although he had received a note from the corporation in the sum of 
$10,000, it was in effect his note. Of course in legal contemplation it was 
the note of the corporation and the corporation was a separate entity. But 
in face and in substance it was his note, and the value represented by the stock 
and the note was simply the value of the property which he had transferred 
to the corporation .. . his interest in the property was simply evidenced by 
a different muniment of title. His interest in and control over the property 
remained the same.” 

Early in the Roman law, it was well settled that the property of the 
corporation was the property of the collective whole. It represented a type 
of ideal person, private person, an independent subject capable of holding 
property, totally distinct from all previously existing persons including its own 
members. It stood apart as a separate subject or proprietary capacity, and, 
in contemplation of law, as a stranger to its own members. Such is the 
interpretation of Professor Rudolph Sohn, in his “Institutes of Roman Law,” 
pages 104-106. 

A corporation is an artificial person like the state. It is an entity, an 
existence separate from that of its stockholders, directors and _ officers. 
I Cook on Corporations, 8th Edition, Section 1. 
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The decisions are generally harmonious in holding that the concentration 
of all the stock of a corporation in the hands of a single owner does not 
destroy the corporate entity or franchise. Seller v. Greer, 172 Ill. 549, 50 N. E. 
246, 40 L. R. A. 589; Allemong v. Simmons, 124 Ind. 199, 23 N. E. 768; 
Louisville Banking Co. v. Eisman, 94 Ky. 83, 21 S. W. 531, 19 L. R. A. 684; 
Louisville v. McAteer, 26 Ky. L. Rep. 425, 81 S. W. 698, 1 L. R. A. (ns) 
766; Gage T. Stagg Co. v. Taylor, 113 Ky. 709, 68 S. W. 862; Old Dominion 
Copper Co. v. Bigelow, 203 Mass. 159, 89 N. E. 193; Rough v. Breitung, 117 
Mich. 48, 75 N. W. 147; Railroad Co. v. Railroad Co., 23 Minn. 359; Baldwin 
v. Canfield, 26 Minn. 43; Palmer v. Ring, 13 App. Div. 643, 99 N. Y. 290, 
and cases therein cited; Commonwealth v. Monongahela Bridge Co., 216 Pa. 
St. 108, 64 Atl. 909; Button v. Hoffman, 61 Wis. 20, 20 N. W. 667, 50 Am. 
Rep. 131; Peterson v. Elholm, 130 Wis. 1, 109 N. W. 76. 

Professor Henry W. Ballantine, in 14 CaLtrornra Law Review 12, says 
that the corporate capacity is a legal fact and not a fiction and that much of 
the loose language of the court in regard to piercing the corporate veil can 
be explained by a liberal application of ordinary agency rules. 

Professor I. Maurice Wormser, in 12 Cotumsra Law Review, 496, says: 
. .. . Corporate entitle will not be ignored at law or in equity simply because 
the number of stockholders is few, or even one, unless the circumstances are 
such as would warrant the same disregard of the entity were there ten thou- 
sand shareholders. As a corollary to this it follows, in the absence of such 
extraneous circumstances, that where a question of title to corporate property 
is involved, the concept must be faithfully adhered to, though there be but one 
stockholder, under the penalty of an otherwise inextricable confusion.” All 
the states except Maryland and perhaps Alabama, seem to be in accord with 
this proposition. 

In Button v. Hoffman, supra, a leading Wisconsin case on the subject, 
the plaintiff was the sole stockholder of a corporation and brought an action 
of replevin to recover certain property belonging to the said corporation. 
The jury found for the plaintiff but on appeal, the Supreme Court reversed 
the judgment of the lower court and held that the plaintiff did not have title 
to the property and hence could not maintain the suit. Mr. Justice Orton in 
delivering the opinion of the court said: “From the very nature of any corpor- 
ation, the stockholders are not the private and joint owners of its property. 
The corporation is the real, though artificial person substituted for the natural 
person who produced its creation. .... A conveyance of all the capital stock 
to a purchaser, gives to such purchaser only an equitable interest in the property 
to carry on the business under the act of incorporation and in the corporate 
name, and the corporation is still the legal owner of the same. Wilde v. 
Jenkins, 4 Paige Ch. (N. Y.) 481; A legal distribution of the property after a 
dissolution of the corporation and settlement of its affairs, is the inception 
of any title of a stockholder to it, although he be the sole stockholder. Ang. 
& A. Section 779a..... These general principles sufficiently establish the 
doctrine that the owner of all the capital stock of 2 corporation does not, there- 
fore, own its property, or any of it, and does not himself become to corporation, 
as a natural person, to own its property, and do its business in his own name.” 
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Peterson v. Elholm, supra; Lee v. Young, 147 Wis. 53, 132 N. W. 595; Will 
of Pabst, 146 Wis. 330, 131 N. W. 739; Miller v. Payne, 150 Wis. 354, 136 
N. W. 811; Van Dyke v. Milwaukee, 159 Wis. 460, 146 N. W. 812, 150 N. W. 
509; Voll v. Zelck, 198 Ia. 1333, 201 N. W. 34. 

The property of the stockholders in their respective shares is distinct from 
the corporate property, franchise and capital which is vested in the corporation 
and not in the stockholders. Hawley v. Malden, 232 U. S. 1, 34 S. Ct. 201, 
58 L. Ed. 477, Ann. Cas. 1916C 842; Eisner v. McComber, 252 U. S. 189, 
40 S. Ct. 189, 64 L. Ed. 521, 9 A. L. R. 1570; Aiello v. Crampton, 201 F. 891; 
Shreveport Drug Co. v. Jackson, 2 F. (2) 65; Fleischer v. Pelton Steel Co., 
183 Wis. 451, 198 N. W. 444: Voll v. Zelch, supra. 

Wisconsin is in accord. Button v. Hoffman, supra; Van Dyke v. Milwau- 
kee, supra; Will of Pabst, supra; Miller v. Payne, supra; Shepard v. State, 
184 Wis. 88, 197 N. W. 344. 

In Shepard v. State, supra, an inheritance tax was levied on the transfer 
of stock in a New York corporation licensed to do business in Wisconsin, 
having its principal place of business in New York. The deceased was a resi- 
dent of the state of New Jersey and the legatee was resident of the same 
place. The corporation however had property in Wisconsin and Wisconsin 
taxed the transfer. On appeal to the Supreme Court the decision was re- 
versed and the power to levy the tax on this property was denied. 

Mr. Chief Justice Vinje, in delivering the opinion of the court said: 
“The property of a corporation is its property and not that of the stockholders. 
There is a fundamental difference between the capital of a corporation and its 
capital stock. The former belongs to the corporation; the latter, when issued, 
to the stockholders. The former may be either real or personal property; 
the latter, when issued is always personal property.” .... “Unless a clear dis- 
tinction is kept in mind between the capital of a corporation and the property 
of the stockholders as evidence by their shares of stock, it is easy to get the 
property of the plaintiff into this state, certainly to get an equitable interest in 
the property located within our borders. But confusion brings us nowhere.” 
Mr. Justice Crownhart dissented vehemently because he felt the corporate 
veil should be pierced and the proportion of the value taxed. 

A careful study of Button v. Hoffman, supra, and Shepard v. State, supra, 
and the other Wisconsin decisions cited on this proposition, will disclose that 
the Wisconsin Supreme Court has adhered strictly to the corporate entity 
theory in those cases where there is no element of fraud or crime involved, 
even though there is but a single stockholder. The overwhelming weight of 
authority is in accord with this stand, which it appears to the writer to be 
sound in theory and policy. 

However in the principal case of Miller v. Tax Commission of Wisconsin, 
supra, the language of the court would indicate that it had deviated from its 
original view of the corporate entity and that in this case it had pierced the 
corporate veil. The purpose in this case, however, was to protect a sole 
stockholder rather than to hinder or hold him liable for some act which had 
been committed under the protection of the corporate entity. The fact that 
the plaintiff was the sole stockholder seems to have been the motivating force. 
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No attempt is made here to determine whether the court has reached an 
equitable result in this particular case but it is apparent that the theory of the 
corporation has its place in the law and an important influence on the commerce 
of the nation. It seems doubtful whether the theory of corporate entity should 
be set aside in order that a more equitable result might be obtained in a 


particular case. 
BertTHoLp L. BERKWICH. 


TAXATION—CORPORATIONS—SOLE STOCKHOLDERS—No INCOME REALIZED 
FrRoM THE TRANSFER OF Property TO A NEW CorPORATION FOR ALL oF ITs 
Stock.—(I) In the case of S$. Miller v. Tax Commission of Wisconsin, 195 
Wis. 219, 217 N. W. 568, the plaintiff had entered upon the construction of a 
cold storage warehouse upon the property along the right of way of the 
Soo Railroad Company, which he held under a lease, with a view of engaging 
in the cold storage warehouse business. Before the warehouse was completed, 
as a matter of convenience in carrying on said proposed business, plaintiff or- 
ganized a corporation under the laws of the state of Wisconsin under the 
name of S. Miller Cold Storage Co., with an authorized capital stock of 
$200,000. He transferred the warehouse to this corporation in exchange for 
the entire capital stock and its note in the sum of $10,000. He expended in 
the completion of the warehouse $155,764.77. He was assessed an income tax 
upon the difference between that amount and $210,000, the face or par value 
of the stock received by him from the corporation plus the $10,000 note. 
Plaintiff paid under protest and brought this action under the provisions of 
Section 71.155, of the Wisconsin Statutes, to review the assessment made by 
the Tax Commission. The circuit court sustained a demurrer to the complaint. 
On appeal, the State Supreme Court reversed the decision and held that no 
income had been realized. 

By Section 71.02 (2) of the Wisconsin Statutes, the term income is defined 
among other things: 

(d) All profits derived from the transaction of business or from the sale 
of real estate or other capital assets. 

(h) And all other gains, profits, or income of any kind derived from any 
source whatever, except such as hereinafter exempted. 

In delivering the opinion of the supreme court, Mr. Justice Owens said: 
“Income may be defined as the gain derived from capital, from labor or 
from both,’ provided it be understood to include profit gained through a sale or 
conversion of capital assets.” Eisner v. Macomber, 252 U. S. 386, 40 S. Ct. 189, 
64 L. Ed. 521, 9 A. L. R. 1570; Merchants’ Loan and Trust Co. v. Smietanka, 
255 U. S. 509, 41 S. Ct. 386, 65 L. Ed. 751, 15 A. L. R. 1305. “Income indi- 
cates increase of wealth in hand out of which money may be taken to satisfy 
the enforced pecuniary contributions levied to help bear the public expenses. 
It does not comprehend increase in the value of capital investment discernable 
only by estimation and not otherwise. It refers simply to an increase in value 
realized by sales or conversion of capital assets.” 

“It has never been held that a mere exchange of properties constituting 
capital assets gives rise to a gain upon which an income tax may be imposed. 
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In order to give rise to an income there must be a sale of capital assets for a 


Os i < « In applying income tax laws, courts will look beyond the mere 
form to the substance of a transaction for the purpose of ascertaining its true 
nature..... All of the property acquired by the corporation was transferred 
to it by the plaintiff, the plaintiff received all the authorized stock of the 
company. .... His wealth represented by the stock of the company was 
exactly equivalent to the value of the property which he had conveyed to the 
corporation. ... . His interest in the property was simply evidenced by a 


different muniment of title. His interest in and control over the property 
remained the same. The transaction did not amount to a sale within the 
meaning of the income tax law and could not give rise to any profit upon 
which an income tax could be assessed.” 

As discussed by the writer in a previous note on this case, the court went 
behind the corporate entity to arrive at the result obtained. Reducing the 
decision to a few words, the majority of the court held that no tax could be 
assessed because there was no income. It was merely a change in the muniment 
of title and did not even amount to an exchange of properties. Mr. Justice 
Crownhart dissented. 

The fundamental question is, what is income? The court in this case 
adopted the definition of income as announced by the majority of the United 
States Supreme Court in Eisner v. Macomber, supra. In that case the court 
said: “Income may be defined as the gain derived from capital, from labor, 
or from both, provided it be understood to include profit gained through a 
sale or conversion of capital assets.” Income is gain realized. “It is a gain 
or profit, something of exchangeable value proceeding from the property, 
severed from the capital, . . . ., and coming in, being, “derived,” that is 
received or drawn by the recipient (taxpayer) for his separate use, benefit, 
and disposal.” Hence there is no income derived and realized by the transfer 
of property to a corporation when the transfer becomes the sole stockholder. 

It is interesting to note that the transaction as presented by this case is 
now governed expressly by statute. 1927 Stats. Section 71.02 (2) (i) 3: “No 
gain or loss shall be recognized if property is transferred to a corporation by 
one or more persons solely in exchange for stock in such corporation, and 
immediately after the exchange such person or persons are in control of the 
corporation; but in case of an exchange by two or more persons this para- 
graph shall apply only if the amount of the stock received by each is sub- 
stantially in proportion to his interest in the property prior to the exchange.” 
However, since the above statute was enacted subsequent to the assessment 
involved in this case, it was not controlling, nevertheless the court found 
assurance as to the correctness of their conclusion in this case by reason 
of the above mentioned statute. 

(2) A far more revolutionary effect on the taxability of income, appar- 
ently derived from the transfer of stock to a new corporation, than would 
appear from the facts in the principal case, is disclosed in the more recent 
case of Burgess Laboratories v. Tax Commission of Wisconsin, 195 Wis. 
324, 218 N. W. 172. In that case the plaintiff, Burgess Laboratories, trans- 
ferred to a new corporation being organized, patents of the book value of 
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$25,000, for stock in the corporation, of the face or par value of $90,000. 
The corporation had a capital stock of one million four hundred thousand 
($1,400,000) dollars, of which most was subscribed for in cash by the in- 
corporators, at the full par value. The plaintiff, after the transfer, con- 
trolled about one-tenth (1/10) of the corporate stock by reason of a further 
purchase of some of the shares at par. The plaintiff returned an income of 
twenty-five thousand ($25,000) dollars on the transfer of the patent. This 
return was reassessed by the tax authorities and fixed at ninety thousand 
($90,000) dollars, the face or par value of the stock received on the transfer 
of the patents to the corporation. An appeal was taken from the decision of 
the lower court which sustained the reassessment. 

In reversing the decision, the supreme court said: “Whether the rule 
of Van Dyke v. Cary, 181 Wis. 564, 191 N. W. 546, should apply to the issue 
of stock of a Delaware corporation as here, in view of the Delaware Consti- 
tution and statutes, as construed by its courts, and to the effect that it might 
be lawfully issued for less as shown in Peters v. U. S. Mortgage Co., 13 Del. 
Ch. 11, 114 Atl. 598, we deem here immaterial.” 

“We are satisfied, however, that this stock so issued, taking the place, 
as it did, of the property interests embodied in the contract between the plaintiff 
and the foreign corporation, was merely a substitution of one form of evidence 
ef ownership for another form of evidence of ownership, and not a gain or 
profit or an increase in actual value.” 

“The situation here is no different in substance from that presented and 
so recently passed upon in S. Miller v. Tax Commission, 195 Wis. 219, 217 
N. W. 568, and the conclusion there reached must control here viz., that there 
was no taxable income under our statutes, supra, over and above the twenty-five 
thousand ($25,000) dollars by reason of the receiving by the plaintiff of the 
ninety thousand ($90,000) dollars of capital stock in exchange for its patents 
and contract obligations.” 

From a careful study of the above case, one is forced to the conclusion 
that the rule as stated in the principal case of Miller v. Tax Commission of 
Wisconsin, supra, has a far more reaching effect than would be expected. 
In the Burgess Case, the transferor is not in control of the corporation im- 
mediately after the transfer but on the contrary owns but one-tenth of the 
corporate stock. It is self-evident that the requirement, that the transferor 
have control of the corporation immediately after the transfer, is ignored by 
the court. 

Another difficulty is encountered in the Burgess Case, in that an income of 
$25,000 is recognized by the court. To this the writer cannot agree, for if 
it is true as the court said in the principal case of Miller v. Tax Commission of 
Wisconsin, that the transfer to the corporation of the property was neither 
a sale nor an exchange but merely a change in the muniment of title, then 
applying that principal to the former case, as the court expressly said it 
did, the writer cannot see how the Burgess Laboratories received any in- 
come which is taxable and should not, therefore, be allowed to return a 
mere income of $25,000 on a transaction which if it gave rise to a taxable 
income at all, should be $90,000. The explanation for this dilemma may be 
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found in the fact that it does not clearly appear just when the Burgess Labora- 
tories returned the $25,000 as income. Also the fact that all of the $90,000 
worth of stock was not transferred in one year but on the contrary it was 
over a period of three years. Furthermore since the plaintiff admitted an 
income of $25,000, the question as to whether that amount of income could 
be returned, was probably not raised on the trial nor on appeal. 

(3) The next question which arises is, when is a gain realized or derived 
in the exchange of properties? At this time a complete and conclusive answer 
to that question cannot be found. There appears to be three classes of 
exchanges in which it is recognized that no gain has been realized: (1) Ex- 
changes, of property held for productive use in trade or business or for 
investment, for property of a like kind and use; (2) Exchanges of stock in 
the reorganization of a corporation; (3) Exchanges of property for the stock 
of a corporation and immediately thereafter the transferor or transferors are 
in control of the corporation. (Wis. Stats. 71.02 (2) (i) 3; U. S. 1926 
Revenue Act, Section 203 (b) (4), this being identical with the Wisconsin 
section. ) 

(4) In this connection it is important to notice that the Wisconsin 
Supreme Court has not always adopted the rule as applied in the case of 
Miller v. Tax Commission of Wisconsin, supra, for in the case of stock 
dividends the Court expressly refused to adopt the theory of income as 
expounded by the majority in Eisner v. Macomber, supra, but on the contrary 
held that a stock dividend was taxable income to the shareholder at the 
time he received the stock. State ex rel. Dulaney v. Nygaard, 174 Wis. 597, 
183 N. W. 884. In State ex rel. Hansen v. Cary, 191 Wis. 153, 210 N. W. 
420, the Court in interpreting Section 1087m2 of Stats. 919, held that it did 
not tax a stock dividend covering solely appreciation in value of the corporate 
assets. This limitation is of little importance because it was changed immedi- 
ately after the decision. Therefore it seems that under the doctrine that a 
stock dividend is taxable, if under the doctrine of the Miller and Burgess 
Cases, A transfers to a corporation property which at the time cost him 
$1,000, and in return receives stock certificates worth $2,000, the Court would 
hold that there is no income because, A’s interests are the same, before and 
after the transaction. But under the doctrine of Dulaney v. Nygaard, supra, 
if A was a stockholder in the corporation and the corporation then issued 
stock to A in consideration of the undistributed profits, the court would hold 
that there is an income realized by A. In other words, if A transfers property 
to the corporation, which cost him $1,000 and in return he receives stock worth 
$1,000, and immediately after he becomes a stockholder the corporation issues 
another $1,000 worth of stock to him, the court would hold under the doctrine 
of the Dulaney Case that he had realized an income of $1,000. However this 
too, is now governed by statute. Section 71.02 (2) (b) (5) of the laws of 
1927 declares that a dividend paid by a corporation in its own stock is not 
subject to an income tax at the time of its receipt. 

(5) This note would not be complete without a reference to Van Dyke 
v. Cary, supra. The statute which is the basis for that case was Section 1753, 
(now Section 182.06), and at that time read as follows: “No corporation 
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shall issue stock or certificates of stock except in consideration of money or 
of labor or property estimated at its true money value, actually received by it, 
equal to the par value thereof,..... , and all stocks and bonds issued contrary 
to the provisions of law and all fictitious increases of the capital stock of any 
corporation shall be void.” In Van Dyke v. Cary, supra, the plaintiff received 
a stock dividend and was assessed an income tax measured by the par value 
of said stock. The Supreme Court of Wisconsin held that for income tax 
purposes stock dividends should be valued at par, upon the theory that the 
stockholder would not be heard to say that the stock so issued was worth 
less than par, in view of the fact that the statute, Section 1753, supra, pro- 
hibits the issuance of any stock by a corporation except for money or property 
actually received by it, of the face value of the stock so issued. 

In the principal case of Miller v. The Tax Commission of Wisconsin, 
supra, the above case was limited to a transaction where an income is first 
shown, and could not be used to prove that an income had resulted from the 
transaction. In the case of Burgess Laboratories v. Tax Commission of Wis- 
consin, supra, the court expressly left the question open as to whether the 
rule as stated in Van Dyke v. Cary, supra, would apply to stock issued by a 
foreign corporation in a state where the Constitution and statute as construed 
by its courts, authorizes the issuance of stock for less than par. However, 
Section 182.06 of the laws of 1927, expressly excepts stock dividends from its 
provisions and thereby limits the scope of the latter case. 

However, the rule of Van Dyke v. Cary, supra, whether limited or un- 
limited is not controlling in the principal case of Miller v. Tax Commission of 
Wisconsin, supra, for if one is willing to agree with the court in going behind 
the corporate entity, then there was neither a sale nor an exchange but 
merely a change in the muniment of title. Since that is the case there could 
not be an income whether the stock and note received from the corporation 
were worth $210,000, their face value, or only their true market value which 
was the value of the property transferred to the corporation. 

In reference to the case of Burgess Laboratories v. Tax Commission of 
Wsconsin, supra, it seems that the rule applied in the former case is not 
applicable to this case. If the Burgess Case is really the law in Wisconsin, 
then it is hard to see how any exchange of properties can be taxed. 

BerTHoitp L. BERKWICH. 


MortGAGEsS—LIaBiLity FoR DEFICIENCY JuDGMENT.—The problem of the 
interpretation of the statute governing deficiency judgments in mortgage fore- 
closure actions has again come before the Supreme Court of Wisconsin. In 
Stellmacher v. Sampson, et al., 195 Wis. 635, 219 N. W. 343, the mortgagee 
assigned the note and mortgage to the plaintiff and guaranteed the collection 
of the mortgage debt. The plaintiff brought suit for foreclosure and de- 
manded deficiency judgments against both the mortgagor and the mortgagee. 
The court denied such judgment against the mortgagee who had guaranteed 
the collection of the mortgage debt, ruling that the right to a deficiency judg- 
ment in foreclosure actions was purely statutory and was governed by section 
278.04 of the statutes. This section provides in part, “In all such actions the 
plaintiff may in his complaint unite with his claim for foreclosure and sale 
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a demand for any deficiency which may remain due to the plaintiff after sale 
of the mortgaged premises against every person who may be personally liable 
for the debt secured by the mortgage, whether the mortgagor or other persons, 
if upon the same contract which the mortgage was given to secure;....” The 
court concluded that the contract to guarantee collection of the mortgage 
debt made by the mortgagee was not upon the same contract for which the 
mortgage was given to secure. 

It is not questioned that the liability for deficiency judgment is purely 
a statutory matter, since this judgment is a creation of statute and was not 
known at common law. However the opinion does not clearly show the reasons 
why the contract of assignment and guaranty were not upon the mortgage 
contract. Confusion is apt to result from this ruling, for it is inferrable that 
all contracts of guaranty made subsequent to the contracting of the mortgage 
debt are not a part of che mortgage contract and therefore deficiency judgment 
cannot be granted at the time of the foreclosure. But the decisions in Wis- 
consin do not substantiate such an inference. It is the purpose of this note 
to discuss when deficiency judgments can be rendered under the limitations 
of the statute. 


The instant case appears to be the first decision in this state where the 
question has arisen whether or not the mortgagee who has assigned the mort- 
gage and guaranteed its collection is subject to deficiency judgment under thie 
statutory requirement that the contract by which liability is incurred must de 
upon the same contract as that of the mortgage. The case of Burdick vy. 
Burdick, 20 Wis. 348, would appear to be contra to the instant case in that 
the court there held that, a mortgagee who assigned his mortgage and gave 
bond conditioned that the principal and interest secured thereby should be 
paid when due, was subject to a deficiency judgment rendered against him 
and the mortgagor jointly. However this case was decided in 1866 and the 
statute governing foreclosure actions at that time did not require that the 
party liable to a deficiency judgment must be liable upon the same contract 
for which the mortgage was given to secure. Chapter 243, Laws of 1862. 
The statute then in force simply gave the court the power to decree payment 
of any deficiency against a third person as well as against the mortgagor. 
This statute appeared to have been in accord with the general rule that a 
personal judgment for deficiency may be had against one who in assigning a 
mortgage has guaranteed the mortgage debt. 2 Jones on Mortcaces, 8th ed., 
724. Had the limitation of the present statute been in effect at the time of 
the decision of Burdick v. Burdick, supra, the court would have been faced 
with the necessity of determining whether or not the contract of guaranty. 
was upon the same contract for which the mortgage was given to secure. 

Such necessity did arise in the case of Halbach v. Trestor, 102 Wis. 531, 
78 N. W. 759, in which the facts were similar to those of the instant case, 
except that the guaranty made by the mortgagee at the time he assigned the 
mortgage was a guaranty of payment instead of a guaranty of collection of 
the mortgage debt. In this case the court granted a deficiency judgment against 
the guarantor. While both Halbach v. Trestor and the instant case were 
decided under section 278.04 of the statutes, the judgments rendered were 
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directly opposite. The cases seem inconsistent due to the fact that the court 
in the instant case held that enforcement of personal liability in foreclosure 
actions is purely a matter of statutory law. However due to the requirements 
of this section of the statutes that personal liability in the foreclosure action 
be upon the same contract which the mortgage was given to secure, a question 
of substantive law is involved which the court did not discuss. The cases are 
distinguishable in that in one there was a guaranty of payment while in the 
other there was a guaranty of collection of the mortgage debt. There is 
an essential difference between these two. When there is a guaranty of pay- 
ment, the engagement is absolute and conditioned only that payment shall 
be demanded and due notice of non-payment given, whereas the engagement 
in the case of a guaranty of collection is contingent upon the exhaustion of 
all remedies against the principal debtor before proceeding against the guar- 
antor. 12 R. C. L. 1090. Based upon this difference the contract of guaranty 
of payment is considered as a part of the mortgage contract, for in assigning 
and guaranteeing the payment of the mortgage debt, the guarantor makes himself 
the principal debtor and his assignor becomes his surety; while in the case 
of a guaranty of collection the guarantor does not become the principal debtor, 
since his liability does not arise except on failure to recover from the original 
debtor. For this reason it is held that a contract to guarantee collection of 
the mortgage debt is not upon the same contract which the mortgage was 
given to secure and deficiency judgment cannot be rendered against such 
guarantor in the foreclosure action. Cottrell v. New London Furniture Co., 
94 Wis. 176, 68 N. W. 874; Stellmacher v. Sampson, et al., the instant case. 

There is further precedent in holding a guaranty of payment of the 
mortgage debt is on the same contract as that of the mortgage. Cases in 
which the facts were analagous to those cited above have so held. These 
cases differed only in that instead of the guarantor being the mortgagee, he 
was the purchaser of mortgaged premises who had assumed and guaranteed 
payment of the mortgage. Of these the leading case is Palmeter v. Carey, 63 
Wis. 426, 21 N. W. 793, which was an action against the purchaser of 
mortgaged land, who in his deed of purchase had assumed and guaranteed 
the payment of all incumbrances against the property. The question arose 
whether or not the purchaser was liable under section 3156 (present section 
278.04) of the statutes to a deficiency judgment in the foreclosure proceedings. 
The defendant was held to be within the statute and subject to a deficiency 
judgment as he had become the principal debtor by reason of his assuming 
and guaranteeing the mortgage debt. The court stated that the statute does 
not require that a person, to be held liable in the foreclosure action under 
deficiency judgment, be an original contractor of the mortgage debt, but that 
cne may become a party to the mortgage contract after the indebtedness has 
been incurred by the mortgagor, as by indorsing or guaranteeing the mortgage 
debt. 

Although there was no question as to the liability of the purchaser in 
Palmeter v. Carey, supra, the court was faced with the difficulty of determin- 
ing the means of enforcement to be used. The courts of the various jurisdic- 
tions are not in accord on this point, and this may be attributable to and based 
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on the particular view which each tribunal has taken as to the grounds on which 
such liability is formed. The minority view is the theory of equitable subroga- 
tion, by which it is reasoned in the federal court and some of the state courts 
that the grantee by his contract of assumption and guaranty becomes the 
principal debtor and the grantor his surety, and the mortgagee is entitled 
to the benefit of this contract under the familiar doctrine that the creditor 
is entitled by equitable subrogation to all the securities held by the principal 
debtor. Keller v. Ashford, 133 U. S. 610, 33 L. ed. 667, 10 Sup. Ct. Rep. 
494; Thacker v. Hubbard and Appleby, 122 Va. 379, 94 S. E. 929, 21 A. L. R. 
414. Cases on this point are collected in 21 A. L. R. at page 451. As this 
theory is based on an equitable right, it can be enforced only in an equitable 
proceeding. Therefore, since a mortgage foreclosure action is a suit in 
equity, a deficiency judgment is granted in the foreclosure action in those 
jurisdictions adopting this view of liability in order to prevent circuity of 
action. Keller v. Ashford, supra; Willard v. Wood, 135 U. S. 309, 34 L. ed. 
210, 10 Sup. Ct. Rep. 831; Woodcock v. Bostic, 118 N. C. 822, 22 S. E. 362; 
Herrin v. Abbe, 55 Fla. 769, 46 So. 183, 18 L. R. A. (N. S.) 907. 

But if the more universal view is taken that the assumption of the 
mortgage debt by the purchaser is a contract for the benefit of a third person, 
the mortgagee, then the liability is a legal one and should be enforceable in 
an action at law directly against the purchaser. 2 Jones ON Mortcaces, 8 ed., 
337; 19 R. C. L. 374. Although Wisconsin is one of the jurisdictions adopting 
this latter view of liability, that of a contract for the benefit of a third person, 
(Morgan v. South Milwaukee Lake View Co., 97 Wis. 275, 72 N. W. 872; 
Stites v. Thompson, 98 Wis. 329, 73 N. W. 997), the statute in question also 
permits a recovery to be made in the foreclosure action by means of a deficiency 
judgment, providing the contract upon which liability depends can be brought 
within the limitation imposed by the section, i. e. “upon the same contract for 
which the mortgage is given to secure.” The cases in Wisconsin which have 
followed the ruling in Palmeter v. Carey, supra, to the effect that the contract 
by which the mortgage debt is assumed and payment thereof guaranteed by 
the purchaser is upon the same contract, are: Enos v. Sangor, 96 Wis. 150, 
70 N. W. 1069; Kuehner v. Smith, 108 Wis. 549, 84 N. W. 850; Carpenter 
v. Meachem, 111 Wis. 60, 86 N.W. 552; Fanning v. Murphy, 117 Wis. 408, 
94 N. W. 335. 

From a review of these cases it would seem that there is sufficient 
precedent upon which to base the holding that a guaranty to pay the mortgage 
debt is upon the same contract for which the mortgage was given to secure. 
The ruling of the instant case is consistent with this holding although differing 
in result. These dissimilar results are dependent upon the type of guaranty 
involved in each particular case. When a deficiency judgment is demanded in a 
foreclosure suit against others than the mortgagor, it must be kept in mind 
that such a distinction exists, although both the guaranty of payment and the 
guaranty of collection of the mortgage debt are governed by the same section 
of the statute. 
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